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A wife al-
figned the

rice of lands

o her huf-
band by con-
tratt of mar-
riage, as
tocher. He
contraéted
for fuitable
provifions to
her and her
children.
The affign-
ment found
not reducible
upon the aét
1611, at the
inftance of
an anterior
creditar,-
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yet fhe offers to prove the verity thereof, and that fhe was as amply provided
thereby ; and fo the fecond coming in place thereof, can never be interpreted
a donation, bt being remuneratory; cannat be reduced upon the aQ of Parlia-
ment.—lt was replied, That by diverle praftiques, new infeftments given stante
matrimonio, by excambien or otherwife, out of the fame lands, were found not to
prejudge creditors, as was lately decided in the tafe of the Conntefs of Dundee
againft the Earl’s Creditors, Stair, v. 2. p. 74. voce Base INFEFTMENT, in the cafe
of an-excambion ; as likewife of the Lady Greenhead agninft the Loed Lourie, No
56. p. 931. where an additional jointure was veduced ; a8 likewife in the cafe of
Haliburton againft Porteous.  Stair, w. 1. p. 229. woce Hussanp and Wiss,
Tur Lorps having confidered the debate and pradtiques, did find, that neae of
thefe cafes-decided did quadrate with this, which were either debates wpon ad-
ditional jotntures or upon excambions, where creditors had affe@ed the lands
granted in exchange, before any new infeftment ; and therefore admitted to the
Lady’s probation, the quantity of the tocher amd firft provifien, that it might be
known if ‘this right under debate, was for 2 juft and neceﬁéu'y caufe ; and fo be-
mg Temuneratery could not be reduced.

Gosford, M8. Ny 840.

1714, jfanuar_y 14.
GEORGE Locksar of Carnwath agazmt Eupran Dunpas and MR Jonn Dunpas
of PuiLpsToN, her Hufband.

GEOrRGE LockHART of Carnwath, in January 1693, obtained a decreet againft
Katharine Swynton, daughter and heir of ‘George Swynton of Chefters, and Da-
vid Dundas of Philpfton, her hufband, for his intereft, for payment of L. rcoo
principal, annualrent and penalty, contained in a bond granted in anme 1680,
by the Lord Merfington as principal, and the faid George Swyrrton, his brother,
as cautioner, ‘to Sir George Lockhart, Prefident of ‘the Seffion, the purfuer’s fa-
ther. The lands of Chefter, then affected with 3 liferent anuuity of 600 merks,
in favours of Euphan Brown, Katharine Swynton’s mother, being fold to a third
party for 12,000 merks, there was a contract of marriage perfetted, 20th De-
cember 1693, betwixt the faid David Dundas and Katharine Swynton, whereby
the hufband got the 12,000 merks, the land’s price, inname of tocher, to be ap-
lied for payment of his debts; in recompence whereof, he fecured his wife in
a liferent annuity of 8 chalders of vittual, out of his own eftate of Philpfton, and
Euphan Brown his mother-in-law, another annuity of 6oo merks, in lieu of the
equivalent renounced by her out of the lands of ‘Chefter, and difponed his eftate
with thefe burdens to the heirs male of the marriage, and provrdaed the dauvghters
to L. 1000 Sterling ; which tontratt exprelily referred to marriage articles for-
merly communed upon. No diligence having been done upon the decreet a-
gainft David Dundas, as*hufband to Katharine Swynton, stante matrimonis ; Carn.-

.wath purfued Euphan Dundas his heir, and Mr John Dundas her hufband, for

payment of the fums decerned, upon thcfc grounds ; rmv, That David Dundas
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was lucratus by the marriage with Katharine Swynton. 2do, Seeing Katharine,
as heir to her father, was liable before the marriage for the debt claimed by-the
purfuer, fhe could not stente matrimonio difpone, ar her hufband, a conjunct per-
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fon, accept of a right to the price of her lands, in prejudice of an anterior law- -

ful creditor ; therefore the purfuer repeated 2 reduction of the faid fraudulent

deed, upon the a& 18th, Parliament 23d, James VI (162t.)
Fol. Dic. v. 1. p. 1. Forbes, MS. p. 16.

e —

1738. Yamuary 11.  RoBERTSON against HANDYSIDE.

A nussawp, during the marriage, having infeft his wife in an anrmnuity L. 72
Scots a-year, upon a narrative that fhe was not otherwife provided : In a reduc-
tion after the hufband’s deceafe, at the inftance of his prior ereditors, upen the
firft branch of the a&t 1621, it was pleaded for them, that though a hutband is
maturally bound to provide his wife in a jointure, this obligation ceafes by his in-
folvency, equally with the obligation to aliment her during the marriage. . 2do,
At any rate a liferent provifion, granted in the circumftances of infolvency ought
never to exceed a rationalis tertia, which the prefent does.—To the first amswered,
Though the obligation on the hufband to provide his wife in 2 jeinture, cannot
be made the foundation of a procefs at common law, it is yet a debitam nasurale,
which he is bound to fulfil, and there is ne law to bar him from applying his ef-
feCs to this purpofe, as well as towards the fulfilling of his engagements to
any other of his creditors, feeing the doing juftice to one creditor, in preference
to another, is in the power even of @ bankrupt, wha is not interpelled by dili-
gence ; and the law in this cafe makes no diftinction betwixt creditors, whether
tmore or lefs onerous ; and therefore the liferent infeftment muft ftand as not be-
ing a gratuitous deed ; unlefs the creditors could fay further, that it was done
with a view to prefer the wife to the other creditors ; fo as to found a reduction
upon the head of fraud, of which there is ng prefumptiop in the prefent cafe.—
To the second answered, If the liferent were immoderate, it would be reducible
quoad excessum, and reftrited to a rationalis tertia ; but where the eftate is fo
fmall, that the tére¢’ is not fufficient for a moderate aliment, there is no reafon
for making it a rule.——TrE Lorps found the provifion in queition granted to
the wife, after marriage, there having been no precedent - contraét, a rational

and onerous deed, and therefore does not fal! under the a& 1621.
Fol. Bic. v. 1. p. 70.-
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