
BILL or EXCHANGE.

it did not exprefs value received. Further, where the ftatutory law of a coun-
try allows indorfations to be figned blank, the poeTffor is fQill to be looked upon
as full proprietor of the contents. Now, in the a61 1696, anent blank writs, in-
dorfations of bills are excepted. The reafon Whereof is, That they might pafs
blank through many hands for the expedition of commerce. Therefore, by our
law, blank indorfations are authorifed. 2do, The form cited out of Scarlet, (Pay
for me to N.), is like- a faaory or mandate, and does not denude the indorfer of
-the property of a bill. But this cannot be applied to the prefent cafe, where
the indorfements on the bill are not in that form.

THE LORDS found, the indorfation prefumes value, and cannot be taken off,
but by a contrary probation..

For Millar, Lekb. Alt. Spoiswood. Cltrk, Sir James fysiee.
Fol. Dic.v. i. p 99. Bruce, No 6 7.p. 8 1.

D7-i. July 22. KER afailst BROWN-.

TimE kinds ofM rfington being fet infab-tack by Browr of B franden to
Andrew Ker, Andrew draws a bill, of the date of- the, fub tack, upon-- Home
of Kaitaes, ordering him to pay to Baffanden L. 199 Sdots, which, with his re;.
Geipt, thould'beaefuffiient-difcharge- of the equivalent fant due by him to the
drawer: - The bill- was accordingly paid; and the receipt given up to Ker by
-Kaimes, as an infitrudion ofpayment. Whereupon Ker having infifted againit
Baffanden:fir. repayment of the fam, it was alleged fbr him,.-

imo, That all receipts of money do imply an obligement on the granter to be
accountable and repay, unl6fs the receipts be granted or the granter's own ac-
count; which cannot he here, where the purfuer's precept -is only-of the nature
of a nandateby him to the defender to receive -it; and- he- having received ac-
cordingly tenetur ex mandato to refund. And if it were otherwife, the -greateft
merchants might be ruined, who ufe frequently to give fich mandates to their
fervants. 2do, This bill was-only a mandate for the. granter's behoof ; becaufe,
imo, It does not bear I value received' of'the rdefender,- which, in this cafe, would
have been very neceffary, becaufe it bears, ' Value of the acceptor,' and for that
value al-ill difoharge to him ; -and fince no fuch- value is-granted to the defender,
which.it ought to have done, fince value in another cafe is expreff, the draught
muft only be underitood as a.mandate to receive -the money for the drawer's ufe.
Efpecially feeing, 3io, The precept is not- in -the -ordinary- ftyle- of bills- where

-value. is given; for it fays, ' And this, with.the defender's receipt, fhall be a fuf-

ficient difoharge, &c.;' whereby. the, defign of the parties appears to be, that he
thould be accountable, and his receipt of- the -money hould be-probative againft
him. 4to, Suppofe the acceptor had refufed to accept, or pay, than Bafandeii
would not have had recourfe againft the drawer,. unlefs he. had proven he had
the draught for value; and, till that was proven, the draught was plainly-for the
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No 12r ufe of the drawer; and, till the value be made appear, the contents of the bill

ought to be prefutned to belong to the drawer, and not to the defender; fince,
to prefurne value in this cafe, were to make the value expreft ' of the acceptor' to

be of no more ufe than if it had not been expreft, or to make a neceffity to ex-

prefs value from the acceptor, and not to exprefs the value of the procurer of

draught. 51o, Separatim, fuppofing that value is prefumed, though not expreft,
yet that is only where there is no other dealing betwixt the parties; for where
the drawer is debtor, the draught not bearing value, is prefumed to be in fatis-

faaion of the debt, as was found Andrew Cheap contra Arnot of Woodm'ill,
No i19. p. 1537. Therefore the purfuer being debtor to Baflanden for his fub-

tack-duty, the draught of this money payable to him, muft be interpreted to be in

fatisfadion of the faid tack-duty, unlefs Baffanden prove scripto veljuramento of

thepurfuer, that value was given the time of the draught befides the tack.

Answeered for the defender: That a bill is indeed a mandate, but not always

for the behoof of the mandator, but of the perfon (moft frequently) to whom it

is payable, and therefore the poffeffor of the bill has recourfe againift the drawer,
upon a proteft for not acceptance or payment. 2do, A bill is of a mixt nature,
being not only a mandate, but an affignation, and therefore as an affignee in rem
suam, could not be obliged to repeat to the cedent fums paid by virtue of his
affignation, neither ought the creditor, by bill,'to be accountable to the drawer for
any payment made by his draught. 3 tio, The contralus mandati is properly
between the drawer of the bill, and the perfon on whom it is drawn; and the
payment of the money to the creditor, is but an execution of the mandate; and
fo cannot furnifh alion to the drawer againft him, unlefs the draught had been
for his own behoof.

2do, As to the value received, answered, That bills bearing no value, prefume
value received by the drawer, becaufe, had he intended to make the procurer
accountable, he would have fo provided in his draught : For verba sunt interpre-
tanda, contra prqferentem, qui potuit sibi clarius legem dixisse: And fo it was found,
Mickiefon of Hill contra William Graham; and James Fairbairn contra James
Goodfir *.

3tio, As to the flyle of the bill, answered, That thefe words ' this with his re-
ceipt, &c.' have the fatue import, as if the bill did bear value in their hands:

But how can this infer that the poffeffor of the bill thould account for the
draught?

4to, As to the fuppofition of Kaimes his not accepting, answered, Imo, That
this argument does not always conclude; for it is often provided by the indorfe.

* Relative to thefe two cafes, Forbeson Bills of Exchange, C. 3- §* 74. (Edition 1703,) writes
thus: A bill exprefling no caufe, virtually implies value received - of -. Mickiefon of Hill
againft William Graham, where a bill being drawn upon the purfuer, by his brother, payable
to the defender, without bearing, value in account with him, or value received, was found to import,
that the defender had paid the value, unlefs the parfier would prove rcrpto, or by the defen-
der's oath, that no value was paid. And fo it was alfo decided by two folemn interlocutors in
prefence, in the c4e of James Fairbairn and James Goodfir.
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Ment of bills,, that the rinptirr thpld have no recourfe, and yet, he has right

unatcountably to-the content ]pu~t, -ado, The general- propofition is wrong; for

had>Kaimes refufed to accp and pay, the creditor would have had recourfe

agahaft the drawer, ;unlefs he did prove, by the creditor's oath, that value was

not given, jor that the idraught wagfor his own behoof

5to, As to the.fub-tack, answered, That the prefumption of value received, is

fo forcibly inferred, from the words of the bill, that the Lords have even found,

in a late cafe betwixt Baxter and the Lady Glenlee *, that a bill of the forefaid

nature fhould not be imputed in payment of any extrinfic debt by the drawer to

the poffeffor of the bill, albeit- he.,was debtor by liquid bonds; bdt found, that

the draught of the bill implied value received at the time.,

6to,.The drawer here was not; debtor to Baffanden for any tack-duty at the

time of the draught; for the tack was only granted of that date, but the tack-

duty not payable for a year thereafter.

THE LORDS found the bill pgefutues to have been for value received of Baffan-

den, to whom the faine was payable.
'ITo which their Lordfhipo adered after two fevera) reclaiming petitions.

Ad. Co11.. n Clerk, Gibson.

Fol. Dic v. i. p.99. ruce, No 126. p. 165.

1731-. June.
PATRICK M'DowAL of Crichen; Writer to the Signet, against The DuE of

DOUoLAS.

THE Earl of Forfar, upon,8th July i175, addreffed an order to Captain Ward-

law, agent for his regiment, of the foll6wing tenor *Pay to Captain Thomas

* Agnew, or order, the fum of L iIi Sterling, out of the firlt fabfiftence you

receive for me, which thall become due eight months after date; fubfcribed,

' FORFAR. Accepted by Captain Wardlaw.'

The Earl of Forfar fell in the battle of Sheriff-muir, four months after the date

of the order.
Captain Agnew lived ten years after, but never made any claim on the Earl's

reprefentatives for the fum.

Mr M'Dowal, a creditor of Captain Agnew, took up the claim as executor-cre-

ditor; and brought an adlion for payment againft the Duke of Douglas.

Pleaded in defence, That although bills of exchange, though not bearing value,

are prefumed to be for value, yet the writing founded on is not a document df

that defcription. It is an order by the colonel of a regiment on the agent, not

payable at a fixt time, or fimply to pay, at whatever time, but to pay out 'of a

certain fund, if it thall arife eight months after date, implying a condition, that If

no fund fhall ever arife, either in confequence of death or otherwife, nothing

fhall be due. CQnfequently, although accepted, it could not be negotiated, n6r

VoL. IV. 9 L
* General Lift of Namnes.
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