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Both infeftments fall within the fixty days, that the one is fuftained, and the
other of no effe@®? It is evident the other creditors fuffer no more by the one
than the other ; the one was no more negligent than- the other, and their claims
were equally onerous.
Bonhard, No 259. p. 1228. the queftion falling out anent an heritable bond
granted for ready money, long before the bankruptcy, the Lorps found, ¢ That
* the bond was to-be confidered as of the date of the fafine ; and found that the
¢ fafine being taken within the fixty days, is void and null as to the point of
+ bankrupt, without prejudice to the perfonal obligement in the bond.”’
Margaret Chalmers duplied, If the defign of the claufe was; to-oblige creditors

immediately to take infeftment, it fell to be exprefled in.words-like the following,.

¢ That all'infeftments taken within fixty days of the bankruptcy fthould be null,

« where there was any mora upon the creditor’s part in-taking infeftment;’
whereas the words are of a quite different import; the - infeftment is .not made.

?ér se null, the difpofition or other warrant of the infeftment is only declared to

be no better than of the date of the infeftment taken upen it :. Suppofing then.
that Margaret Chalmers’s difpofition had been granted within the fixty days, as a-
novum- debitum; ‘it falls ftill to be fuftained by the other claufe of the a&, with the-

infeftment taken thereon.

¢« Tur Lorps found the bond and affignation being. granted at the fame time,.

- does not fall under the act of Parliament 1696.
Fol: ch v. L. p. 86. Rem. Dec..v. 1. No-69. p: 136+

731, Fune 19:

The Trustees for the Creditors of JorN Lowis of Merchxﬁon against COLONEL -

ERANCIS CHARTERIS of. Amlsﬁeld

)

]aHN Lowis; while apparent heir of the eftate  of- Merchlﬁon had had fome
tranfaction with Colonel Charteris of an-extraordinary nature. Soon after fuc-
ceeding to the eftate,. Mr Lowis became bankrupt, and executed a truft- difpofi. *
tion omminm bonerum in favour of Mr Archibald Murray, advocate, and others,
for behoof of. his creditors.. ,

Colonel Charteris claimed as a creditor upon-two heritable bonds, one for
L. 3743 4" -4 Sterling, the other for L. toco. The firft. was dated in 1718, the
otherin 1721. No infeftment was taken on. either till after. Mr Lowis’s bank-
ruptcey in 1727.

" The creditors purfued different actions againft the Colonel relanve to thefe
claims.” One on the ftatute of 12th of Q. Anne, and other ads for preventing
ufury ; and one on the act of 1696, relative to-bankruptcy.

It was alleged that the Colonel had never actually lent Mr Lowis. one farthmg :
But that about 1707 or 1708 Lowis had lot at play, to a Count Nicola and an-~

S
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And thus, in the cafe Betwixt Duncan and Grant of
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novum debi-
tum, not fecy-
ity for a
prior debt,
yet the act of
1696 was
found to ap-
ply, and the
fecurity held
to be of the
date of the
fafine, confe-
quently redu-
cible.

-Court of Seflion found the bonds void and null.
“The Haufe of Lords varied the interlocutor fo far as to find the. bonds not null,

‘hall, Ordinary, had pronounced this interlocutor :
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other gambler, about L. 400, for which he had granted bills ; of which L. rga
had been conveyed to the Colonel ; and that, from this {mall beginning, by ac-

-cumulating intereft, premiums, forbearance-money, huth money, &c¢.; for which

new bonds were periodically taken, the fum had at Iaft fwelled to the enormous
-amount-claimed. During the courfe of thefe tranfactions, Mr -Lowis had made
payments in.cafh-to the Co}cmel to a large amount.

In as far as the bonds bore to be in corroboration of former bonds, the Colonel

.clhimed.no preference ; but each of them bore that befides certain fums had been
.instantly advanced. 'To this extent he claimed preference, and infified, that the

narratives of the bonds were probatio probata .of the fuct.  While, on the other

fide, it was contended, that there were fuch pregnant -cireumftances of fufpicion

attending the tranfactions, that the Colonel muft enter into a full explanation. .

"He was ordered to condefcend. His condefcendence was found not Aufficiently

fatisfattory. 'F'he creditors, on their part, fiated cireumftances of fufpicion and

fraud. The Court ¢ found the narratives of the bonds ia quettion did fufficiently

¢ aftruét their onerous-caufe.” The creditors appealed ; and the Houfe of Lords

.adjudged that the bonds did no¢ fufficiently aftrudt their enerous caufe, ¢ without
-fome further proofs thereof from eircumftances or otherwife,’
7ngly returned to the Court of -Seffion, where ‘the Colonel brought forward the

The caufe accord-

circamftances he founded on, which the creditors-attempted to obviate. The
Colonel Charteris appealed.

but paid.

-On the branch of the caufe which depended on the a® 1696, the Lord New-
¢ Finds that the evidences ad-
¢ duced by the Creditors againft the Colonel, that the bond in 1718, in fo far as

- concerns the fum-of L..1707,’ (faid to have been inftantly advanced) ¢ were not
¢ fuflicient to document that the faid fum was ab anfe contracted before the date
¢ of the faid bond,’ (repeated the fame interlocutor as to the bond granted in

1721), * but found that both the faid bonds, bearing date fo many years before
* Metehifton’s bankruptcy, fell under the act of Parliament 1696, in regard the

¢ infeftments thereupon were not tadken by the Colonel till within the 60 days of

¢ Merchifton’s beeoming bankrupt, according to the difpofition of the faid act;
¢ and that the claufe of the faid adt, making the focurities to be confidered as o{
+ the date-of the infeftinent, ‘was noways introduced in favour of the creditor in-
“ feft, to give him the privilege of a new debt then contradted, of the date of the
* infeftment, but was mtreduced allenarly in favour .of the co-creditors, and iz
¢ peenam of the creditor infeft, who had kept up his precept of fafine latent ; and
+ therefore, that both the firft bond as to its whole fums, and the fecand bond, fall
¢ under the a&t of Parliament 1696, and are reducible upon the faid aét.’

. Colonel Charteris, in a petition agaiaft this inteclocutor, repeated the arguments
which had been ufed in former cales, particularly Chalmers againft Creditors of
Riccarton, No 26eo. p. 1231. in order to thow that meva debita do not fall under
the a&t 1696. ‘
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- The Creditors amwered That it 'may be a doubtful queftion, ‘and has'been
varioufly decided, whether nova debita, firily fo called, fall under the aé't 1696
or'not ; but the prefent queftion does not depend on' that.

The Colonel alleges he lent his money in 1718 and 17213 and tben re'cewed
bonds. When the bankruptcy happened in 1724, and not till then, he took:in-
feftment. The Lord Ordinary has found the bonds réducible: 1/, Becaufe the
money. was not borrowed at the time of the infeftment, which is the legal date of
‘the fecurity, but was borrowed long before : 2dly, Becaufe, i the conftru&ion of
law, and in the exprefs words of the act of Parliament, the date of the fecurity is
‘not the date of the bond, but the date of the fafine. - Therefore the debts muft
‘be confidered as contratted in 1718 and 1721 ; but, according to the appoint-
ment of the ftatute, the heritable fecurity is to be confidered as granted in 1727,
'.fallmg within the period of the bankruptcy.” It follows. that the bonds are reduci-

ble, in the fame manner, as if eithér a different bond, or nobond at all, had ‘been

-granted in 1918 and 17213 - and the bbnds in queftion had not been granted: till
the .date of infeftment ‘in 1727 : There can be o doubt, that fecurity given
in.1727, for a debt contracted in 1718 would be null in the event of bankrnpb-
cy within 60 days.

The matter may be confidered in- another light. Since, by : the aét the bonds"

are to be confidered as dated in-1427, the cafe is the fame as if a bond had been
granted in 1927, bearing in its-narrative, that it was for:money lent in 1718 and
1721 ; and the infeftment taken in 1727.. There can be.no doubt this fecutity
would be void upon the ftatute. : o
. If this Be'niot-the meaning of the a@& of Parhament it feems to have none ; H
‘fm the a& does not allow ‘the date of the bond, as actually written, to be con_
fidered, but fitione. juris makes it the date of the fafine,.and. fo b'nly it muft be’
conﬁdered But the law does not fay, that when the debt is contra&ed feveral
- years befére the’ money fhall fiione ji Jurz.c be underftood to have ‘been lent at the
date of the fafine, and thereby place it in the fituation of a novum debitum. By
"no means, The time of - the contraamn muft remain as'it de JSafto happened ;
only the date of the fafine is to be’ reckoned the date of thé fecurity.

If an inhibition had been ufed againft Lowis in 1922 ; thefe bonds would not

have fallen under that inhibition, ‘becaufe the debt was contracted before. But,
in this queflion of bankruptcy, the bonds are held as dated in 1727. So_the

‘pomt whichi the Lord’ Ordmary has determired is thls “ that the heritable bonds :

being, in law, granted ‘in 1727, after the bankruptcy, for debts contra&ed in
1718 and 1721, the fecurities are void by the ftatute. Accordmgly, 1t Is explam-
ed by the words of the interlocutor, that ‘the makingthe fecmlty 6 be conﬁ&ered
as of the date’of ‘the infeftment, was riot introduced in favodr of the’ credlt,or in-
feft, to give him' the privilege of a new debt, then contradted; bf “the’ ddté of the
infeftment, but was introduced in favour of the co- creditors, 'and in pa’naﬂf of ‘the
creditor- infeft, who had 'deceived others, by keeping his precept of faﬁne latent
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The geand objr@ of .the att of Parkament is to prevent pesfons, in cellufion
with their debtox, from taking rights upon whick infeftment may follom, and
keeping them up latent till other perfons be indueed to lond money, peshaps tothe
extent of thie eftate; and then, in collufion fhll with the debter, ftep forward and
take infeftment, to, the difappointment of all others. M the a® does not prevent
this, it does little ; for, otherwide, any ome may lend a perfon meney to the ex-
tent of his effate, take heritable fecurity, keep it up till contractioms of the like-
value be made, and then effieually take infeftment. It is preeifely to prevent
this, that, at whatever time the contraction is made, the law makes the fecurity

of the date of the fafine ; and prefumes a fraud from the keeping the precept

Iatent. By this means creditors have an opportunity to hrimg their debtor under

the flate of bankeuptey, when they fee an infeftment taken. A creditor, there-
fore, wha means to rely on his infefiment, is under the juft neceffity, either of

completing it inflantly, or lofing the benefit of it.
It follows, them, that as the words of the aét muft be takeﬂ as confiftent with-
themfelves, and as théy are plainly eonceived, fo, if an heritable bond, in the:

cafe of bankruptey,is to be held to be of the date of the fufine¢, Charterks’ bonds.

are to be confidered as dated in 1427, while he admits the dehts were contracted.
long before; therefore the fecurities are fecunities for amigrior delats.

Tue Larps adhered to the intérlocutor of the Lord Oidipary, finding the bonds.
reducible upon the act 1696

Colonel Charteris prefented a fecond petitien 3 upan; advifing which, with ans
{wers, their Lordfhips ftill adhered.

This braneh of the caufe was not brought under appeal. By the fate of the:

bonds, on acceunt of ufury and extinction by payment, abeve-mentioned, it be~

came ungeeeflary to refift the decifion, in fo far as founded on the a& 1696,

Lord QOrdinary, Newhal/. , For the Creditors, Areb. Murray, Ro. Dundas..
For Colonel Charteris, Fas. Grabam, Jo. Forbesy Dun. Forbes..

In the Houfe of Lords, For the Creditors, Ro. Ziundas, F. Strange, A.Hume Cavplelly,

Wm. Hamilton. For Colonel Charteris, an Forbesy Wm. Murray,.
Fol. Dic. v. 1. p. 86, Session Papers and Appealed Cases in
"\ ddvecgrss” Library.

* % This cafe is referred to in the Note under the report of No 214. p. 1158.

CREDITORS of STEN ggaiust NewNnawm, Everer, and Co.

In that repost it is mentioned, that the Lord Prefident had alluded to the Jjudg-
merd of the Houfe of Lords, ir an Appeal which took place in 1734. No names
of parties axe mentioned in- the report. The Editor examined the Appealed Cafes
for that year,.and found that of Merchiften to be the only one which had any
analogy to the cafe of Newnham, Everet, and Ca.; but he has now, from the
Honourable Judge mentioned, more accurate information on the fubjec of that
cafe, than the report itfelt affords.

His Lordfhip’s opinion was, That the ev11 meant to be remedied by the claufe of
the at of 1696, which relates to fecurities for future debts, was the granting of
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fecuricies withedt, value, adkvally oxilting at the time, but 4pda ‘the expedation
or-chanee of value te exift aftorwarde, * Tihis had fometimes, bedn praftifod, and
had! always been liable to ‘be.ufed as-a-cover for frand, by enabling the cooomon
debtor to deceive fair creditors, and collude with confidential friends; by ex+
dlutting fome and affuming others, and fo Iankmg atd pmfomﬁgvdmm*ut plba-
{ure.

The wotds of the ﬁatute ate clear and emp}n& Tirere 5 0o mx&enu »ha it
was occafionad by thecafe of Langton, No 146. p. xog4. as'’hus been fuppoted.
In that cafe the debt was indefinite 2s well as fiture. Howewer, the mna@iwent
is certaioly not confined to that particular cmfe. Ik is brond and gmtral anint:
toarks-thie futyrigy as the promiment csiterion.. |

The circimflance of a .deed being imdefinive as to the fom, is.met nt aﬂmm
tioned in theadt. Perhaps it was thought thexe was the Jefs yealon 1o providea
remaedy for that.cafe ; as an-uncerthin and unknown sheurshequee, . could sot-be
" fuftained even at common law, being. inconfiftent with feudal principles,. and
with the fecurity of the records. ‘Ihis, bowever,. was ¥orfome. time 2 difbuted
- point, as appears from a.cafe in July 1'730, CrEdtTons of Carpzzwoop, obierved

by Lotd Kames'in his. Dictiotiaty, v, 2. p. 63. (ser Pessornt and Rean’;) wheve

his Lordéhip ihentions,. that it was debated,. but not. determined; whether claufes
burdening the fubje& difponed with the; granter's debts.in gentral, withont anen-
tioning any particular debt, rendeted thefe :debts real or nbt. "¢ But, theredfter,
¢ it having been found, :in an appeal tothe Houle .of .Lopds, that .fuch .general
¢ claufes create no real burden, Tux Lords; ever fince, have been da ufe to.de-
¢ tertine agcording ‘to the judgmesit of the higher Qowst.' -The cafes here
alluded to by Lord Kames, are difcovered from b. 2. &it, 3. § 50.. of ‘Edfkine,
where-the following paffage appeats: ¢ A clanfe, charging the lands eoveaded: in
¢ the grant with the-difponer’s debts in ‘geheral terms, without mentioning the
¢ names-of the creditors, was, by repealed decifions, .in the cafes of the Creditors of
¢ Lovat, Coxton, and Kerfland, (Ser Personar and Rzav), adjudged:to conflitate
¢« a real burden on the lands difponed, in confequence of the right competent to
¢ .all proprietors, of difpofing of theif peopetty unter fuch:conditions amt limita-
“:tjons as they fhall judge proper. But twe of thase Judgmmm having been
. ¢.geverfed in the Houfe of Lords, the Ceurt of Seffion, did, in July 1438, Credis
* .tors'of M'Lellan, (See PrrsonNav and Reaz), and by feveral later decifions; alter
¢ their former rule ; upon’this principle, that no perpetual unknown incumbrance
¢ ought to be created on land ; becaufe the purchafer cannot, by the fricteft
¢ enquiry, know who the creditors in that burden are, fo as, by a proper procefs,
+ to force the production of their grounds of debt, in order to clear them off.”

1 he at 1696, then, was made not for cafes of uncertainty, but for cafes of
futurity ; and as to this laft, it could make no difference with regard to the prin-
ciple of the ac, and the poflible mifchief meant to be provided againft, whether
the precife fum, which was to be the ne plus ultra of the contradtion, was fixt or
not. Suppofe, for inftance, a man has an eftate worth L. 20,000, and this is the
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extent of his whole fortune ; although he fpecify this fum in a deed, there is as
fnuch room for abufe, as if no fum had been named. . He might have named
L. 100,000 ; but ought thls to be confidered in the light.of a definite obhga-
tion ? .

It is not neceffary to {ubfume fraud The fole queﬁxon under the act is, whe~
ther the fecurity is for a debt already exifting, or for a debt to be contraéted.
The cafe of Dempfter againft Kinloch, (Rem. Dec. v. 2. p. 233. voce RicaT
in SecuriTy), which has been mentioned, . was attended with great. difficulty, on
account .of the obligation which Dempfter had undertaken, to advance the
balance ‘at any term, upon requifition of 40 days. . Lord Elchies argued, with
fome force, that this was equal to an actual advance ; but Lord Arnifton, and
others of the Judges, obferved, that the other party was not bound, therefore no
debt was aQually contradted. . The prefent cafe is attended with much lefs dif-
ficulty. Nelther party is botmd For a cafh. credlt may be Wlthdravm at any’
txme ' :

", In the cafe of Nlbhe No 211.D. 1154. there was an abfolute conveyance and
it was-thought the ‘receiver. could not be bound to denude, till completely in-
demnified.. - The cafe of Bank of England againft Bank of Scotland, 1ft March
1781, Fac. Col No.41. P: 72 (voce RicHT in SECUMTY) more apphcable The
cafe of Pickering, No212.'p. 1153. is in point. ‘
~ There is a peculiarity in the prefent-cafe. The. fecumy to Newnham Everet,
and.Co. is indifputably indefinite. . The original fecurity. by Robert Stein to
James was indeed definite, it was for L. 12,000. . But the eftate vefted by that
fecutity in James, was by him conveyed mdeﬁmtely w1thout any mention of the
extent of the cafh credit. . :

It appears that in fa& L. 16,000 has been advanced Netham Everet and
Co. therefore, if the fecurity be good, mult rank for L 16,000, to the effe@ of
drawing in proportion to-that fum, and not in prOpDrtlon to L I‘.,ooo F his
muft form an mfuperable objeé’tlon to the {fecurity. . .

'“he report No 214. p 1158. is likewife inaccurate w;th regard to the-nature’
of a fecurity for the faithful difcharge of an office. Such a fecurity would fall
under the fanéhon of the a& 1696, as much as the fecurity in queftion. The'

cafe of real warrandice, is of a nature- entirely dlfferent ; Itisa condxtlonal fale,
and no m:mey tranfaction. - . - . : o



