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session, and obliging him' to pay the neat annualrents of the wadset sum in

' pame of tack-duty, and the apparent heir of the wadsetter uplifting these
_ tack-duties for three years, this was found a possession in terms of the statute,

so as to subject the next apparent hen' ‘who passed him by, to lis one rous debts
and deeds.

The possession of a relict by a liferent nght granted by her husband the de-
funct proprietor, found not to be the apparent heir’s possesion in _the sense of
the act 1695, so as to involve the apparent heir, passmg him by, in a paséwe
mle. See APPENDIX. - . -

ol. Dw. v. 2. p 40~

JANET SiNcLAIR dgainst Joun SincrLair of Rattar.
By contract of matriage betwixt the deceased John Sinclair of Rattar and

tain lands, which he continued to possess many years, but died without making:
up any titles théreto.. ' : _

Whereupon she brought a process agamst the said John Smclalr her son;, in:
order to make the provisions in her contract effectual ; and insisted’ pamcular-
ly on the passive title introduced by the act 1695, her husband havmg been
more than three years iB possession: ,

Pleaded for the defender; The above act can gwe the pursuer no aids see-
ing it prowdcs enly for the credltors of the interjected apparent heir, Where the-
mnext heir succeeds to the remoter predecessor either by serving heir to ‘him, or
by adjudication on his own bond ; but the defender- is ot in either of these
cases, in so far as he has not served heir to the remoter predecessor ; neither
does he- possess the estate upon an adjudication on his own bond. And, the
statute being correctory of our common law, cannot be extended frém the cases
specially mentioned to others that are omitted. :

Answered for the pursuer 3 Her action is well founded, both on-the first and
second clauses of the act, whether they -are considered separately or jointly.
And, with respect to the first, which: ordains, “ That, .if any man shall serve
himself beir,.or by adjudlcatlon on his own bond, succeed not to his imme-
diate predecessev but to one remoter, as passing by his father to his grandfa-

-~ ther, or the like, then, and in that case, he shall be liable for ihe debts and

deeds of the person mter_]ected to whom he was apparent heir, and who was.in.

possession of the lands and estate to which he is served for the space of three

and that in so far as may extend to the value of the said lands and estate,
* Now, though this clause mentions only the next heir suc-

years,
and no farther.”

“ceeding to the remoter predecessor b} service or adjudication, these being the

ordinary methods of heirs making up titles to their predecessor’s. estate ;. yet
that does not exclude the case, where the next heir bruiks the estate by other‘
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mtles authorzSed by law, or wi out making up any whatsorﬁever, seemg the No-r11,.
titles specially mentiofied are- only intended 0 exemplify -the - statutc, which: o
must be understood in the most extensive sense, 80,28 t0 comprehend all the;
cases, where the next heir possesses the estate of which the interjected apparent
heir was three yeays'in possession, in order that he may be liable to the debts
. and :deeds.of the’ iriterjected person to the value théreof; seeing what the law.
" intended to . prevent was the frayd commxtted against creditors upon the’ dc-/
cease ‘of their. debtors, throﬁgh the contrivance of apparent heirs ; and the.
specific fraud this act had in view to remedy, was, that helrs not only refused
to represent the interjected apparent heir, but - carried off _the estate to the pre-
judice of his creditors, by entering to-the remoter predecessor ;. to remedy
which it provides, That the heir, in such case, shall bc liable to the deceased
apparent heir’s debts who was three years i possession’; .and . which must take’
place, whether the next apparent heir renounces to be heir to the interjected =
person or not, or whether he passes by him expressly,. by serving heir to the
temoter predecessor, or tacitly, by possessing- as. apparent heir to the remoter
predecessor, seeing that must be constructed, in the eyesof law, a passing by o
the interjected ; as it is obv:ous, that the next appareat heir, who refuses to
- pay-the interjected person’s debts, must acknowledge that he possesses upon some
txtle or other, and the only one that his possession can properly be ascribed to,
is the right of the predecessor who ' stood Tast mf’eft ‘which is plamly a passmg
by the interjected person, —
In the next place, it observable i in this clause, That the person mterjected is.
" not only called predecessor to the next heir, who,,passmg- by him, serves hejr -
to the remoter predecessor, but likewise such next heir is said to be apparent ~
heir to the person interjected ; wherefore the interjected persoh who, after
pessessing the estate three years, died in a state of apparency, is, by - this law,
deemed predecessor, and the néxt heir esteemed: apparent heir to him in the
estate so possessed, though he never make up a title. thereto, and that in order
" to subject him to the deeds of the interjected person consequently the defen-
der’s possessing his grandfather’s estate’ (who- died in the fee thereof) as appa-
rent heir.to hiw, must, by the intendment of the statute, be esteemed as pos-
sessing the estate of his father, the mterjected person, in oider to-subject htm
to his debts, = - ~ -
And, thaugh this action is well fouuded on the: ﬁrst claUse, yet 1t Teceives
additional strength,ﬁom the second ; which statutes, “ That, if any apparent - .
 heir for hereafter shall, without being lawfully served or- entqred heir, either
‘ enter to possess his predecessor’s estate, or purchase the same, or rights affect-
ing "the same, otherwise -than as the highest offerer ata public roup, Wlthout\
collusion, his foresaid possession or purchase, shall be reputed a behaviour as Leir, ‘
_an,d sub_)ect, him to all his predecessor’s debts and deeds, as if he ware scrvcd
and entered .hc.ir to him. - ' , :
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+Now, though the principal design of -this clduse seems to, respect the credi-
tors of the predecessor who was last infeft, yet it must likewise_be understood
to givé a security to the creditors of the interjcc’:te‘d, apparent heir who was

three years in possession ; as it expressly declares the apparent heir’s pdsseSsing,

upen any other title whatever, other than as highest bidder at a public roup,
19 be cqulvalent t6 an actual sérvice in the Iands; ;5 consequently the defendcrs
p‘ossessmg Ris grandfather’s estate is, by this act, declared to be the same
a8 {F he wére seived heir to him § so that he must be in the same case with res- -
pect to his father’s creditors, as if the service were actually expede ; secing it is
absurd to suppose his possessing, without making up any title to his grandfather,
should put him ina better situation than if he had purchased rights to-the
estate wherewith to clothe his possession.  And, if the defendet’s doctrine were
to take place, it would follow, that, whenever the interjected person had con-
tracted debts to the value of the estate, if his heirs refused to serve, and ab-

* stained from possessing, the creditors would not only be defeated of their pay-

mhent, but the estate might become caduc1ary, and “fall to the Crown ; or, as .

 abandoned and derelinquished, become a wilderness ; but no such consequences
- ought to follow from this act ; since it should receive execution in the followmg

manner, viz. if the next heir possess thé estate of a remoter predecessor, he
ought to be decerned to the value thereof in an action at the instance of the
creditors of the_interjected person; or, if he abstain from possessing altoge-
ther, when it is only affectable by the creditors of the interjected predecessor,
4 decreet declaratory should pass, upon a proof of the deceased debtor’s being

three years in possession, whereupon adjudication may follow, so as the estate-

might be aubjected to -their payment ; and, even supposing the statute were:

- defective, the Court ought to lay down a rule in order to its being carried-into

execution. Thus the Lorps introduced a method, when the heir of the debtor.
lay out unentered, whereby an adjudication cognitionis cau.ra procceded upon.
a renunciation, in obedience to a charge to enter héir.

Duplied for the defender ; That an heir entered is deemed, by the law of
every country, as eadem persona with the defunct ; and, if one intromit with.
the defunct’s effects, he is likewise considered as helr, and liable to - his debts, .
under different limitations, conform to the ‘laws of each place ; but, that one'
should be liable to.the debts and deeds of another, to whom he is not served:
heir, and of whose estate he cannot take a shilling, must be admitted to be 4

' eontrary to the common rules of law. It was unknown in Scotland till this

statute’; and therefore, if the maxim, * Quod contra juris regulas est introduc-

tam,” hold. in dny case, it must in the present, where one is subjected to the
debts of a party to whom he is not heir served, and who has left no. estate to.
the party subjected to his debts. If the law'is viewed in this light, it is plain, .
that the defendex cannot be liable to his- father’s debts, upon the first clause :

seeing the passive title, introduced by it, tan only take place in the two ir-

stances therein mentioned ; the Legislature havmg left all ‘other cases to he de-
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termmed by the rules of “common law, which, it is behcved the Loxns will
" not. Judge themselves empowered to break in upon, further than has béen done
by the statute.; on the contrary, the general indefinite -wgrds of this ‘act have

aiways been restricted, as often as-opportunities occurred, §o that it might de-
Togate as little as possxble from the common law ; particularly, though the words
of the statute aré general comprehendmg all debts and deeds of the apparent
hex‘r whether gratujtous or onerous ; yet the Court has found, that it concerns
only-the onerous debts and deeds of the apparent heir ;. therefore the pugsuer

argues unjusgly, when she pleads that the defender’s -possession of his grand- -

father’s estate is a virtual passing by his father ; seeing he could not take nor

possess it as his father’s, no more than if his father had died before his grand- -

father. But ,Supposing that possessing of the grandfather s estate was a passing by
the father, still the law has not detlared it to be a passive title, so as to Sub_]ect

‘him to the apparent heir’s debts ;- as it has limited the passive title, thereby in-
troduced, to-the two cases' above mentioned, leavmg the creditors, in every -
'other instanee, upon the same footing they were before the date of the act.

‘And, with respect to the secosd clause, it relates to a quite different matter
from what is provided for by the first ; as it concerns only the credxtors of a de-
funct, who was - proprietor of aniestate, and who were liable to be defrauded

by the arts of his apparent keir, neglecting not only to serve heir to his prede--
~ cessor; but likewise purchasing in adjudications, &c. i in order to avoid. payment .
“of his debts, whereby his predecesser’s: creditors were often obliged. to dispute - -

with him concernmg the validity of his tatles, to remedy« which, the -second.
clause is calculated. But thcre is not, in the whole clause, one word of the
creditors of -an appacent heir; nor could it well be, as they were provided for

by the first part of the act, as far as was Jjudged necessary by the Legislature. .

* Further, this second clause concerns only the creditors of a predecessor, whdse

_estate might have’ been taken by his apparent heir’s serving t6 him ; which cap-
not apply to the estate of an- apparent heir, whichis none, in the construction .

of law, as it cannot be taken up. by a service. 2dly, The dlhgence supposed

to be acquired i8 such as affected his predecessors estate ; Whnch cannot relate.

" to the apparent heir, *whose debts. cannot affect the. estate ‘to which he never.

t

had made up any t tltle. 3dly, This clause makes no mention of the. predeces- -

sor’s possessing. the- estate ;. therefore, should it’ be construed. to extend to the

ereditors of an apparent heir, it would repeal the former clause as it ‘would..
secure the credltors of an.apparent hexr though. he: had never possessed the
. estate.

As tothe observanon made for the: pursuer, That by the second cIause )
“ An apparent: heir’s possessing his’ predecessors estate is declared equal toa.
service 3 and that, by the first, such service to his predecessor subjects him to.
the apparent heir’s ‘debts ;" %—it is amwcred That the argumeut is founded on.’

several mlstakes 3 for the “second clause nclther did, mor could say, That an.
apparent heir’s possessing_or _purchasing dlhgences agalnst his. predecessors

No 141.,/
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estate was equal to a service, without overturning our feudal rights; seemg pos-
session alone can never establish a feudal right in lands. It indeed saith, That

- the apparent hCll‘ s possession or purchase shall be reputed a behaviour as heir,

and an universal passive title, to the same extent as if he had been actually
served ; but the service there is only mentioned in order to ‘determine the ex-
tent of the passive:title ; and not at all with a view that the possession or pur-
chase was to have all the other legal effects of a service ; consequently it can-
not answer the first clause of the act, which requires an actual service. Fuar-
ther, this second clause makes the purchase or possession an universal passive
title only in favours of the creditors of the predecessor, whose estate might have
been taken by a service,. but gives no “benefit to .the CerltOl‘S of an‘-apparent
heir. ’ :
- In the next place, as to the argument, That « the -apparent heu‘ who was
three years in possession, is designed prcdecessor to the party, ‘passing by and
serving heir to the person who diéd in fee of the estate; and therefore, in the
second clause, he must be comprehended under the general designation of pre-
decessor ;”—it is answered, That, in the first clause, the apparent heir is called
Prcdeceséor and is made a predecessor to the heir, entering under-the limita-
tations therein nientioned ; and so far only is he made a predecessor to a per-.
_son who can take none of his estate ; but it will not from thence follow, that,
in a posterior part of the act, which speaks of a predecessor in general, that
this is also to be interpreted of a person to whom one neither has nor can succeed ;
seeing a predecessor is a legal word, ‘which, ‘when mdeﬁmtely expressed, can
only denote one to whom the apparent heir may actually succeed.

Lastly, As to the suggestion, * That, if the defender’s doctrine were to take
place, the fee of an -estate might remain for ever in hereditate jacente of the
person last infeft, by the heir’s refusing to make up titles; whereby, as he
would have fo right himself, so he would exclude the creditors of a former ap-
parent heir ; wherefore the Couit ought to find out a remedy, by allowuxg an
adjudication to pass upon the apparent heir’s debt ;’—it is answered, That, as
the law' neither has, Bor intended to give a remedy in such a case, the Court
cannot introduce one, by obliging any person to enter heir to his predecessor,
unless he think fit; which, in this case, might be attended with very bad con-

sequences. FE. g. Suppose that the debts of the person-last infeft were equal
to the value of the estate, and that the debts of the apparent heir were of the
same extent, if, in such a case, the heir was obliged to enter, he would be Liable
to the gpparent ‘heir’s creditors in walorem-of the estate, and to his predeces-
sor’s credltors to the full extent of their debts, whereby it would be in their
power. to allow the creditors of the appqrent heir to evict the value of the estate,
and leave the heir entering subjecf to.pay it a second time to them out of his
own estate ; therefore it was just and reasonable to allow the heir to choose
whether he would subject hiraself to the apparent heir’s deb,_ts or not, leaving
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the estate to be aﬁ'ected by his predecessor s credxtors who had a legal mterest
" therein. ‘ } .
- Tue Lorps found the heir not Liable. ' /

~ And, ‘upon a reclaxmmg bill and answers, the LQRDs adhered Af'ter wh;eh ’
the pursuer gave in a new petmon upon a dlﬁ'erent medium, craving, That her-
son might be found hable from time to time in valorem of his intromission, chiefly -

founding on an argument drawn’ by analogy from .the decision, 3d November
1682, Blyth, No 87. p. 9742.
.Lords had formerly modified an interim- aliment to her, therefore she again

craved, That they would modrfy one super jure natum’. THE Lonns modified.

L. 50 Sterling.
! ]
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December 9. Lurte and his Factor against LORD BANFF,

1741.

I'r had been found in the year 1736, in a questxon between the: Lady Ratter
and the apparent heir of that estate J(supra) than an apparent heir does not become
liable upon the act 1695 to the debt of the preceding apparent heir; who had

“been three years in pOSSessmn, by his possessmg ‘his predecessor’s . estate,’ but,

‘only by serving to the remoter ‘predecessor Tast infeft, or by- makmg up titles
by ad_]udxcatlon on his bond, which are the terms of the statute} and beyond
which, being a correctory l'dW. and lrm'odumng a. passwe title contra communes
Juris regulas, it was not to Y)e éxtended.

The like case now occurrmg, ‘and ‘the President declarmg hxmself of a dlf-
ferent opinion from that _Ldgment a Hearing in presence was appointed, that
‘the point might be fully settled ; and upon the hearmg, ‘che Lorps: “ . gave the
like judgment as in the saxd formet case.l . * ,
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. * »* C Home reports this case'

e

Jonn Lord Banﬁ' after possessmg hls estate for severaf years, (at least mo'e

than three), died in a state of apparency, whereupon it devolved to Alexander
his younger 1 brother who continued. to possess. the same, without' making up
any titles thereto. ]ames ‘Léith, a creditor of John’, brought a process against
Alexander the present Lord, ‘alleging, that thie defepder had, under the title of
- his apparency, 1ntrom1tted with the rents which fell due in his brother’s time,

 as.well as those smce his death ; *and therefore eoncluded .that' he should be li-
able to the pursuer in payment. The defender renounced to be heir to his
brother ;. whereupon. this question occutred, Whetb’er, notwnhstandmg the re-

nuciation,, he was liable for his brothers debts in consequence of the statute.

\ 1695P V . . , = R _ . s
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2db E: .re,baratzm, she. insisted, That, as the
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