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which stood in the Earl’s person, and might be transferred by any writ imter
"vivos shewing his intention so to-do. 2do, Brown the annualrenter’s infeftment
was never clothed with possession, and therefore it seemed Just to prefer Smith,
a singular successor, who first perfected his right.

THE Lorps found, That Cardross’s right of relief, containing a procuratory of
resignation and assignation to the mails and duties, conveyed all rights personal
as well as real that were in the Earl's person, for security and relief of the debts

“therein contained ; and therefore found, that the Colonel’s right being prior te
Sir Robert Milne’s rlght is plefelable
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* A wakep disposition of lands was found to denude the granter funditus, whe
had no more himself than a disposition With procuratory #nd precept, so that
nothmg remained with him thereafter to be carried by a legal or veluntary con-
yeyance 3 upap which footmg the disponee was preferred to a posterior appriser,
whose apprising was led against the common author, though the appriser had
gone on to complete his right by Obfammg mfeftment upon the procuratory
contained in hlS debtor s dxsposmon See APPENDIX.

Fol. Dic. . 1. p. 183.
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1737.  June 22.
BELL of Blackwoodhouse against Joun GARThSHORE, Merchant in. Glasgow.

CuaTTo having purchased an estate at a public sale, extracted his decree of
sale ; and, without infefting himself, he conveyed the same to Bell of Black-
Woodhouse Thereafter }ehn Gartshore, credltor to the sald Chatto, adjudged
tion, his was the first completed real rxght

In a competition between them about the mails and duties, it Was pleaded for
#Bell, That, by the conveyance to him, Chatto was funditus denuded of his per-
sonal right ; and that nothing was left with Chatto to be cartied by Gartshore’s
adjudication. And to show that this is law, the decision, Rule, No 77 p.28234.
was cited, with many of alater date, all combining to support a proposition
that has governed our practice mmany years as an indisputable rule of law, viz.
that a disposition to land without infeftment, is transferred fuzditus from the
‘,d;sponer to the disponee, by a simple dispesition, without other solemmty

1t was pleaded for Gartstiore ; That he stands infeft in the subject having
followed out the whole solemnities of the Iaw of Scotland necessary to establish
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the feudal-right in him j and if his right, or the right of thése who may pur-
chase from him, éan be defeated by a latent digpadition granted by his author;
purchases in Scotlarid will ndt be more ‘seture thdn in 4 nighboiiting country;
where no recordd are kept of land:rights and conveydnicés. This casé thereforé
deserves to be thoroughly Weighed ; ﬁnﬂ to that end; the folldiving obsérvétlons
are offered. ~

imo, As consent alone transfors not propety; delivery 15 4 hecestary solém-
nity for that eid j actual delivery, where the siibjéét i movéable ; symbchcaI
delivery; where it is immoveable.

ads, A disposition of land,-with pro(:uratoty and precept, imiports ho mote
but the granter’s consent i favour of the disponée, dnd 4 mdndate ot order #o
deliver the subject to hitii, Befote sasine, which i§ thi€ iymbolical delivéty; the
disponee is not proprietor; mor is the disponet diveited of hid property.

3#io, Supposirig the same land to be disponed, with proetitatory and precept,
to twe or three different purchasérs, dit opportunity is given to edch of them to
acquite the property ; bat he otily amohg thei becdmés proprietor who first

obtatns infeftment. * This solémnity trahsfers the propérty; and of course extin-

gmshes the disponer’s propesty, withi all thie p?érsonal rights founded upon if.

- 4to, In this supposed case; the several putchdaseid have ekch of them thé proa’

prietor’s consent to convey his property to him ; dfid ddth i ertitled to have
the larid delivered to him, which leaves it ih the bailit’s power to give &e]n*cry
to dmy one of them he. thinks proper.

sto, Of a disposition granted to a man and his assignees, theé medning is; that
sdsine may be given either to the man or his a‘s‘s}igﬁéé When, therefote, a dig-
poree assigns his personal righe, the dssignee is entitléd fo cfemand delivery ;
which, at the same time, bars fiot the disponee Kimiself to dermrand deélivery ;
and he of the two who is first infefe becomes propiietor, ptecisely as in the for.
rier cése of several dispositiony granted by the sahe pioprietor. .

- “Fhis evinces that a procurdtory @id @ precept ¢ ity thewr natare alterrative ;
being a mandate or order o give delivéry to the disponee. himself, of to any
having hid consent. And;. when délivery is ntade to oné of other, the propetty
must of coursé be transferted: to that persor: to whem delivery is' made, because
in him concur the eonsent of the proprietor witli' delivéry, all' that is necessary,
by the principles of law, to transfer property.

. "Fhe rule, that a: persmal conveyance denudes of a pérsonal right, séems to
proceed from an ertor in law, s if an assignment t&' a disposition, containing
procuratory and precept, did: recesserily denude the cedent, so as to make it no
Joriger lawful to deliver the subject to him, but only to the assignee. And were
this so, it behoved to support the doctrine in‘all its' consequences ; for if the dis-
ponee himgelf bé no.longer entitled to' demand delivery, it must bé yielded,
that neither can he emtitle any other to demand'it: that no petson can give
what he has net, is a clear prineiple in philosophy as well as in law.

Vor. VIL 160
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But that a conveyance of a disposition, containing procuratory or precept, has
no such effect, appears not only from what is said above, but is confirmed, past
all doubt, from an established practice admitted by all to be effectual in law ;
which is, that after conveyance of a procuratory or precept, the assignee com-
monly infefts his author, and then infefts himself. Is this practice consistent:
with the rule, that a personal conveyance denudes of a personal right ? Certain-
ly not ; for, if the disponee were funditus denuded of his personal right, by con-
veying it to another, his case would become the same as if the right never had:
been in him ; and, consequently, sasine given to him would not be more effec-
tual than if given to ohn a Groat. But, upon supposition that a procuratory
or precept is a mandate or order in its nature alternative, impowering delivery’
to be made to the disponee, or to any other having his consent, the said prac-
tice is perfectly consistent ; because delivery to either is good in law.

'T'his acknowledged power, which an assignee has to infeft his author, puts
an end to the dispute. If a disponee, even after assigning the procuratory and:
precept, can be legally infeft, it must follow, that the power to-receive delivery:
continues still with him, which is all that is requisite to validate-a.second assign--
ment ; for, while the power of receiving delivery remains with the disponee,.
his consent to another’s receiving it must be effectual.. And, if he make twenty
assignments, they are equivalent to so many dispositions granted by the pro-
prietor himself; the person first infeft must carry the real right ; fora plain rea-
son, that the order is alternative to give infeftment to the disponee, or any other:
person having his consent.

And in this matter, the conveyance of real rights goes hand in hand with:
the conveyance of personal rights. An assighment to a bond, denudes not the-
cedent till the assignment be intimated ; why then should an assignment to.a dis--
position without any thing further, denude the cedent? Canit be thought that a-
disposition to land is transmissible with less solemnity, than a simple personalbond?:
But, to carry on the comparison, a case in personal rights shall be figured pre--
cisely similar to the present ; an assignee to a bond, without intimating, makes:
two several conveyances; and the last conveyance is first intimated : it was
never doubted, that the first intimation gives right to the bond. Here then we
have it established, that a personal conveyance denudes not even of a personal
assignment to a bond ; and as litttle ought it to denude of a disposition to land.
At the same time, the supposed case serves finely to illustrate the case in hand :
An assignee to a bond, without intimating, conveys his right to several purchas--
ers ; each of them is equally entitled to take the proper steps for establishing
the subject in his person ; they are like so many creditors iz cursu diligentie ; the
first completed diligence carries the subject. :

Having made out, that Bell’s ground of preference is not supported by the
principles of law, the next step shall be to enquire into the consequences that
may result from it, particularly with respect to the records.
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Probably the rule of a personal conveyance denuding of a personal right, has

been introduced with respect to those cases where the rights in competition re-
main personal ; and has inadvertently been extended to infeftments proceeding
from a common author not infeft. And, were it to have ne further  operation,
"the harm would not be great, however erroneous the {rule may be ;-for men
would be put on their guard, not. to purchase but from one infeft. - But the

matter cannot rest here; for it shall be made evident, that, by this Pule, there

is as little security in purchasing from one infeft as from one not infeft...

The cases that hitherto have been brought before the, Court are,’ all of them,
like the present, between purchasers where the common author was not infeft.
But let us suppose that Garthshore, after being infeft, had sold the land, and
that the competition were between Bell and the purchaser; it is extremely ob-
vious, that, if Chatto, the common author, was funditus denuded by his con-
veyance to Bell, the posterior conveyance from Chatto in favour of Garthshore,
must be void, as flowing @ non babente potestatem ; that this void right cannot

“be validated merely by taking infeftment; and that a purchaser from Garth-
shore would -be in no bester condition, quia nemo dare potest quod ipse non babet.
The purchaser, therefore, in this supposed case, acquiring @ non domino, could
not be secure otherwise thar by the positive prescription. Thus then it comes
out clear, that, in making a purchase of a land estate, no man by this rule can
have any security from the records, if there happen to be in the whole progress
but a single author who was never infeft ; for there may be a latent conveyance
from this author, which cannot be discovered from the recerds. -

But the mischief spreads still more wide ; for, esto every ene of the.authors

had been infeft, there remains the same uncertainty : one must have a disposi-
tion before he can be infeft ; and who knows, whether, before his infeftment,
he has not denuded himself by some latent conveyance : if 50, his infeftment
is void as well as the titles of those who purchase from him.

N6 answer can be made for obviating such pemlcxous consequences, if it be not
this, ¢ That one who purchases from a person infeft, is secure, because he pur-
-chases upon the faith of the record.” But where is the law, that declares a pur-
«chaser to be secure against every latent claim which appears not upon the face
.of the records? . We have no such law ; and many cases may be figured where our

A,records are defective, and give us no security.  OQur statutes have made a pro-
-vision with respect to certain deeds, that they must be put upon record, under
«Lertification, that otherways they shall not be effectual against purchasers, such
.as sasines, reversions, &c. with respect to which, the records make us absolute.
ly-secure.. But there are many deeds, in their nature good agamst ‘purchasers,
-ayhich are not appomted to. be recorded, ‘and there are others that admit not of
+being recorded. . P
. And to show, that, by the leglslature itself, the records are not held to he

- van absolute security, I appeal to the statutes concerning prescrlptxon. What

16 O 2
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use would there be for the vicennial prescription of retours, if a purchase from a
younhger brother served heir to hig father were secure by the records, which can-
not inform the purchaser that there is an elder brother existing ? And, if such
purchaser be net rendered secure till after the lapse of 20 years, is not this in
effect saying, that the records give him no seeurity in this case? 1here would
be as little use for the positive preseription of 40 years; the obvigus purpose of
which is, to shut the door against every latent claim that otherways would af.
fect the purchasers, though not appearing wpon the face of the records. This
makes it evident, that a purchaser fiom a person infeft, is secure against no
grounds of challenge that are in their nature good against parchasers, but such
only as are appeinted to be recorded. A latent conveyance, by a person not infeft,
is none of these grounds of challenge that are appointed to be recorded ; and.
therefore, supposing such a latent conveyance to be good in its nature against
& purchaser, the records will not secure hism, nor any thing else, but the positive
prescription of 40 years.

When thus stands the law, it is mere amusement to imagine, that in every.
case we have security from the records. Hitherto it hasbeen reckoned, that if a.
purchaser search the records for 40 or 50 years backward, he is in safety to pay
his money. But how lame must a purchaser’s security now appear, when pos-
sibly the very day before infeftment, his author may have conveyed away his
personal right? In vain, after this, will any person attempt to magnify the secu_
rity of the records. S .

With respect to the many decisions urged on the other side, the following.
observations were made. The first of them, Rule, No 77. p. 2844. stands upon
a sandy foundation : the decision Dewar contra French, was pleaded as a stromg:
authority irr that ease ; and yet when we look imto the decision, Dewar contre
Prench, as eompiled by Lord Fountainhall, (No 12. p. 241.) it proves the di-.
rect contrary. ‘The case was this: “ In @ competition betwixt two adjudgers,
“ the common debtor’s right being a dispesition with procuratory and precept,,
“ but ne infeftment, the first adjudger pleaded preference; his adjudication,
% which denuded the debtor of his personal right, beimg the first complete or
“ effectual, and the other adjudger was not within year and day. It was urged
 for the ether adjudger, that his was the finst complete and perfected right;
= for, after liaving adjudged the dispositon, he proceeded to take infeftment up-
« on the precept therein contained. Tue Lerns brought them in pare passu.”

| “This -was in effect finding the last adjudication the first effectual, upoa: this:

mediuny, that the common debtor was not denuded by the first kegal CORVEY-.
ance withoput infefiraent, but that the second legal conveyance, upon whick the:
first infefrment followed, was preferable ; which is the very point pleaded for
Garthshore, and is directly contrary to the decision Rule comtra Puwdie. It
comes out, then, that this decisien, which is the first that tends to establish Bell’s
doctrine, is founded wpon a mistaken authority. And the Iater decisions have



Szer. 130 COMPETITION. 4853

procécde& upon the same mistake, without adverting to the fatal consequences.
At the same time, it must appear of great weight, that, from the first traces
we have of our law down to the 1710, we find no support to this doctrine from
any sort of precedent or authority : on the contrary, as the opportunities of
pleadinig it must have been frequent; it is convincing evidence of its being dis-
regarded by our judges and fawyers, that we find not any person putting in his
claim upon it, save once in a decision compiled by the Lord Stair, Brown
contra Smith, No %6. p. 2844.; where a purchaser of land, having & disposition
with procuratory and precept, first gave an heritable bond for & sum of money,
and then sold thé Jand to a third party, asmigning the procuratory upon which
the pmchaéer was infeft. ¢ Taez Lorws found the purchaser preferable to the
creditor, uport this medium, that an assignment to e incomplete real tight,
though it had been ditectly done and intimate, could have poeffect against a
purchaser ¢ompleting his right by infeftment.” This is the footing the Court
went upon, if we can give faith to Lord Stair. , -

- ‘Bu, above all, we have the sense of the legislature itself against this doc-
trine. Had it ever Been dreamed, that.a latent disposition may be such an im-
pediment i the commerce of land, or other heritable subject, as is pretended,
it is not supposable that our legislature, in establishing the records, would have
totally neglected this impediment. After appointing sasines and reversions to
be put upen record; nay even the smullest eiks to reversioms, discharges, re-
punciatiens, &ic. it would have been great blindness fo overlook atent disposi-
yioms, more dangerous to purchasers than all the former joined together. TFhis
ay justly be held an authotity against the rule, indirect indeed, but little fess
weighty than an express act of Parliament. ' ’

Tue Court, in this case, abstracting from all specralties, promounced an inter-.

Tocutor in favour of the persomat right, led by the weight of former decisiany.

But, rpen 2 reclaiming petition with answers, a hearin g'in presénce, and informa-.
tions, they * preferred Garthshere’s real right, amd refused o petition: against this.

uterlocutor witheut answens.’ ‘ :
: Fol. Dic. 0. 1. p. 183. Rem. Dec. v. 2. No 8. p. 16.

%5 Clezk Home reporss the same edse::.

WiLtiam CraTTo, senior, having right to a tenement in. Kelso, failed in his-

eircumstances ; whereupon it was brought to a sale by bis creditors : And Alex-
ander Oliphant having purchased the same, he disponed it to William Chatto

younger ; in which disposition he conveyed to him the decreet of sale, in.order

to his obtaining himself infeft ; how'c'ven,..'néitber: Oliphant nor Chatto jumios,
were infeft. .

While young Chatto’s right stood thus uncompleted, he granted an heritable-

bond thereon to Bell of Blackwoodhoiise, upon which he entered to the posses-

sion: And; some time theréafter, John Garthshore, who was likewise creditor to:

No 80
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young - Chattc, adjudgcd the tenement from him, and, having charged the
superior, he obtained a charter, upon which he was infeft ; whereupon a com-

petition.ensued betwixt them. And,

. For Blackwoodhouse it was argued ; That the right in young Chatto (the

- common author) being merely personal and incomplete, he was fully denuded
-thereof .by the first conveyance; of course, the infeftment that followed on

Garthshore’s title behoved to fall ; as the right on which it proceeded was void.

It is true, that young Chatto might have been infeft; seeing the radical right

still remained with him, notwithstanding the first conveyance ; and, if that had
happened, the first deed would have evanished in competition with a posterior
disponee duly infeft ; because, in conveyances from a person infeft, it is not the
dates of the titles, but of the infeftments (whereby he is denuded), that is to
be regarded. But, as that method-was not followed, the first right here must
be preferable to the subsequent one, notwithstanding the radical right remained
with young Chatto, in the same manner asin a question betwixt assignees to
bonds ; the assignation first intimated is preferable to a prior one not intimated.
Neither does this doctrine any ways tend to unhinge the securities arising from
the records, as Garthshore did not contract upon the faith of them, his author
not being infeft ; and, any person who may purchase from him, must see, from
.the records, that his immediate author not being infeft, the personal right that
‘was in him, might have been qualified or alienated by a personal deed.

Besides, tl: point now pleaded for, seems well founded in the act 1617
awhere it is declared, ¢ That it shall not be necessary to registrate any bonds and
¢ writs for making reversions, unless the sasine pass in favour of the parties ma-

-¢ kers of the said bonds or writs:” Consequently, if Chatto younger had granted

a back-bond of reversion, or any other deed in favour of Bell, it would have
been good against his competitor, notwithstanding his infeftment. And surely,
it cannot be doubted,” but a direct disposition or- conveyance of an incomplete
real right, must be equally available to affect it in prejudice of the granter’s
singular successors, who obtain themselves infeft, when their author was not in-
feft, as a latent back-bond. In point of justice, there is no difference ; and, in
a favourable view, the direct deed surely deserves more countenance.

On the other hand, it was wrged for Garthshore ; That, so long as the com-

-peting rights remained personal, the rule, Prior tempore potior jure, behoved to

take place; but, as there was more in young Chatto than a mere ' personal

-right, to wit, a power and faculty in him to have made it real, by which only
‘the dominium of the subject could be transferred; and this being carried, in

wvirtue of the charter from the superior, whereby old Chatte' was denuded, the
real right was established in Garthshore’s person. It is true, he rmght have in-

feft young Chatto, in order to have validated the purchase he should make from

him ; but the method here followed, of establishing a legal title to the decreet
of sale is the same -thing with the resignation as flowing from old Chatta,
‘whereby all intermediate personal rights came. to be absorbed, and .the real
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right in old Chatto, by the act of the superior, vested in Garthshore 5 so that
he alone, and'no other, was liable for all the casualties ansxng from the fee;
consequently, he must, from thenceforth, be’ entitled to the rents and profits
thereof. The parallel brought from assignations to personal rights tends to sup-
port the contrary to what it is. adduced to prove; for, as it is acknowledged;
that, notwithstanding of a first assignation, the radical right remains with the
cedent, in so much that an after-assignation first intimated will be preferred ;
80 the radical right of the fee remaining with old Chatto, the decreet of sale

and after-assignation, gave a power to the assignees to complete their real rights, .
and divest him ; which being done, the radical right thereafter came to be ves- .
ted in that party who completed the real right; as in assignations to personak -

rights, it is performed by the first intimation. Nor does the’ clause in the act
referred to make any alteration in the present question ; because it does not

say, That the first latent bond of reversion, upon a personal right, must have

preference to others, who having carried the same, have completed it, by esta-

blishing a real right thereupon ; this being left to the disposition of the com- -
mon law, as it stood before the act; and by that, Garthshore, as having the -
only complete real right in the subject, falls to be preferred to his competitor -
who, suppose his titles were now - lawfully made up, would have no manner of -

right in it at all.

TrE Lorps preferred John Garthshore. i
C. Home, No 59. p. 102..
TR “Sée No 8'5,7p_.. 2860. . -

SECT: XIV.

Betwixt Rights flowing from different Authors.—Husband with:Wife’s -
A‘ssi»gnees.—B'etweenReaLand. Personal Creditors,- where the Debt« -
tor’s Infeftment Reduced.—Singular Successor of a Reverser, with«
the Heéir of a Nominal Fiar. —Disponee in Security with a Personal ..

Creditor. .
1664, February 1: . ANDREW SMEATON against "TABBERT. -

ANDREW SMmEATON being infeft ‘in-an annualrent out of a tenement in thé
Canongate, pursues a poinding of- the ground, and produces his own infeftment
and’his author's; but not the original infeftment of the annualrent. . It-was al-
Jeged no process, until the original- infeftment were produced, constituting the
annualrent; especially seeing the pursuit is for all bygones, since the date of thé
author’s infeftment ; so that neither the pursuer, nor his immediate author have
been in possession. 2dly; If need be, it ‘'was -offered to be proven, that before

the rights produced, the authors were.denuded. It was amswered, That the -

,ferred tho’ iz, -
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