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which seemed to suppose instarices of giving'a pracipuum to the superior, prior-
to the case of the muir of Fogo; and it was proposed that inquiry mxght be-
amade, whether any such had been.

Notwithstanding all which, the Lorps upon the 215t December 1739, found;
‘ that the pursuer was not in this case entitled to msist in & division uPon the
-act of Parliament 1695’

This judgment was given by seven votes agamst five, the President also with
the majority, and was again adhered to, 21st February ¥740; but as it only
determines that in this case, where there was no common property, the action:
did not ly, it is still 3 point to be settled, In what cases and to whem it does.

It is indeed admitted in the above argument, that although there can be no-
division, where there are not common proprietors pro iadiviso ; yet, if thete be-
commaon property, whereby there are habile terms for a division, and that there:
are also servitudes, in that case as the action lies, so the tights of servitude will,
on the construction of the act of Parliament, be entitled to a share of the. pro-
perty in lieu of their servitude : The natural consequence of which: would be,

that the holders of the rights of servitude should be no less entitled to pursue-

the division than any of the common proprietors ; which would seem no less.
eontrary to principles, than it would be to allow them. the action. and.a share of *
the property, where there is no. common property. _

But as this proposition was only thrown out as matter of argument, it re-.
mains 2 point still to be settled, Whether, even in. such a case, those having.
tights of servitude will be entitled to.more; than to have their servitudes ascer-
tained upon the. divided property, to the same extent as when.the property was.
held pro indivise ; for the decision between the Earl of Wigton and his Vassals,
23d. January 17739, where those having servitudes were found entitled to a pro-
porthl‘LOf the:common, proceeded.of consent, at feast without. opposition.
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x74c.  February2z.  Duke of Douclas against: Battte of Littlegill:

Tuz Duke, as heritor of the lands.of Meddingeoats, breuglit-a:division of the
common of 'Hartonhill, against Baillie of Littlegill, as. heritor of Mott, &c..
And a proof having been allowed of the manner how. it had bees. possessed pro.
indivise, and that for many years past; by an agreemient amiong the tenants, the -
number of the bestial was according to a.fixed proportion or souming; and when
it was found by experience, that the: ground was overstocked, a reduction was.
made ; particularly in:the 1759, the possessors of the- deminant tenements, in
order to preserve an.equality, resorted to that kind:of jury called:a birley-court,.
who adjusted the number of the soums to which. each of the dominant tene-

mon pastur- - rgents was. to be restricted.
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Pleaded for the Defenders, That the proportion of the iaterest of each of the :

dominant tenements in this commonty being fized: by lapg possession, the pur-
suer could not be allowed to insist for a division, according to the valuation of
the pespective lands in the boeeks of supply, as it would be most unjust that he
should have a larger share of the commonty after the “division, than he ever
possest before ; that the design of the act 1695, was ta give every dominant te-
nement his share in property distinet from the rest, in ardex to prevent discord.
which - communiap- is apt to- beget; and however just and expedient the va-
luation of the deminant tenement may be as a general rule, where things are
otherwise equal, yet this could not take place where the interest of the do-
minant tenement w39 differently established by the consent of parties ; and
that the case here was the same as where a moss lies betwixt the lands of dif-
ferant:hetiters ; whiehs if the portion of epch shall appsar by boundaries that
hage hesm obsesved: mmml)x. this, will be presymed and held equal o3

Qﬂgbt to be t:akea av:lmf o mtm: pmzéw. ar}d I}Q’}W‘% as smcﬂy confm-,
ing:judges by ;bc lettes @f ths s&atm, thh wpog. B, Sepsideration can. be pe-
gleoted. '

Pleaided for the Dyke, Thﬂrt thﬁ cqmmoa fell tq br. dwxded accerdmg to. the
valnedt rent of the:lands mrt@rest@d in the common, in the terms of the act,
which is a rule founded on reason “for the law concerns only <COmmon proper;y,
whese she parties. ars joint propuietors of the subjeqt to.bg. divided. And as pro-
pesty: is & right known in law, impasting 2 right {9 take the full’ use and benefit
of: .the. qu;ge;t that, it i§ capable of; so ope u;eqyall;g ?t,aptxetqr of his land”st
whiether bg constantly make the full wse of it ar nqt. For instance, if one hag
fise apren-of  pasture. grounds, and his neighbour l;he_ lxke, number of acres of
the same quality ;: supposs. the first holds but Bve cattle. and the other ten, the.
right of ;praphrey o the Sixst will not therehy be d\numshpd And therefare,
wheze,8 lauge hill is commion to several heritors, and it is oply proges for pas-
tuse;: suppose dikewise--their interest gqual, and it bam)cns that one of them
uses-a part of bis preperty lands. in pasture, whereby he has less accasion t9 pas-
ture on the.gommon than his peighbowss, this howem will not deprive him of
his. shate of the commen preperty. Hence jt is, that where several heritors have
an interest 3a a comimon, the law has, presumed that their interest is proportioned
to. theis- valued rensi; and; ypon. that account has du:ected the diyision to be made
by that proportion, without regarding extrinsic cxrcmps;anges. such as the pos-
session of the seyergl h;n;org ‘qu is it any objection ta this doctrine, that, in a
smqug of pastyrage, the passession is the rule ; for that arises from this. consx-
deration, that seryityde cannot, exceed. pradii dominantis utilitatem.

'Ia; Lorns found the division must proceed accordmg to the valued rent.
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*.* Kilkerran reports the same case::

Tue Lorps found, That the rule of dividing a commonty was by the valued:
rent, notwithstanding it was submitted, that by a long usage, the proportion
and number of soums allowed- to each heritor had been fixed and ascertained,-
conform whereto they were each year restricted.
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1748. Fune 3 | ‘Sm GEORGE STEWART agaz'mt ]OHN MACKENZIE. -

]onN MACKENZIE of Delvin, writer to the s1gnet set a tack of part of thc,
muir of Thom, havmg built houses upon it, in.order to an improvement by: til-
lage ; whereupon Sir George Stewart of Grandtully insisted in a declarator of
property, at least of his having-a right of servitude over the whole muir; and
that it could not be ploughed, to the exelusion of his cattle from pasturing:’
And in this process it was feund, ‘they were each of them proprietors of ‘a dis-
tinct part, Mr Mackenzxe s 1mprovement being comprehénded within his' own
property ; but that each had a servrtude of pasturage -over the share which be-
longed to the other.

1t was not dxsputed that a proprxetor could labour part of a servient tenement;
leaving what was sufficient to satisfy the servitude ; but it being: alleged there:
was not that left here, Mr Mackenzie offered to withdraw his cattle from pastur-
ing on Sir Georges part of the muir; and so Sir George’s cattle, by finding
more pasture on his own muir, would not need so much on his ; and this would

answer the servitude upon him, without losing his improvement. .

' Tue Lorps, 215t July 1447, ¢ found that John Mackenzie of Delvm, the pro-
pnctor of the servient tenement, having &ona fide laboured and:improved a
small part of the muir of Thorn, found to be his property, was entitled to main-.
tain the same, notwithstanding of Sir George Stewart’s servitude of pasturage,
the proprietor leavmg a due proportion of the muir for the use of the dominant
tenements, answerable in value to their right of pasturage estabhshcd therein,
and restraining. his cattle from _pasturing ‘in the pursuer Bir George Stewart's:
adjacent muirs, or in those parts of Delvin’s muir which should be allocate to
the said Sir George Stcwart ) :

On bill and answers, the Lorbps were generallx of opinion, that they could
not adhere'to this irterlocutor ; as instead of Sir George’s enjoying ‘his full right
of servitude upon the servient tenement, .which he was entitled to, it was really
making for him an excambion ; and i in heu of what was taken from him of his
right, freeing hirn from a servitude on his own property ; which it was not in
the power of the Court to do without his consent : And, therefore, they direc-
zed the parties to argue this question, how far, in a case where there was no



