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No 16. - who muft belunknown. to the granter, and confequently cannot be the: obJe&s of !

a particular deleus ot truft repofed. in them. ]

The inftance of the offices of the King’s taylor or {mith do not apply ; feemg,
if thefe were:granted to aflignees, they behoved likewife to fall to adjudgers.
Neither is the cafe of a burgefs, or member of an incorporation, to the point,
unlefs it could be fhown, that {ucly privileges were transferrable to affignees : * At
any rate, 1t 18 Ju: tertit for the defender to make this ObJC&IOH to his:own cred—
tors.

THE LORDS found the office of ng 8 pn'lter adjudgeable ,

T Fol. Dic.-v. 3. p. 9. CHomeNo68p 116

No 17 1749, Fuly IAO ‘_ SIR' ALEXA\*DER COCKBURN again;'t' CreprTors of Langton.
3;?&?2;?6 of Tat office of prmmpal Uther to the King, was granted herltably to the prede-

Ulherto the  ceflor of Si¢ Alexander Cockburn of Langton. What was, the precife date of
King, found |
to be ad- the: om)mal grant, does not with certamty appear ; but there 1s, in the records,
judgeable. -y grant by King Robert the IL. ratified in Parliament, to Alexander de Cockburn,
therein defigned, ¢ dileclo nyftro armigero.” . This grant’difpones to him the three
baronies of Bolton, Caridden, and Langton in free foreftry and warren, with the
burgh of barony ; and then adds, * Ltaque quod dictus Alexander, beredes vel ‘a]"
¢ fignati fui interfit vel interfint tres fectas capitales, viz. Seclam itineris jufliciarii
< tent. inter vicecomitatum de Berwick fuper Tuedam, feé’iam itineris jufticiarii tent.
“ apud Edinburgh, et Parliamentum ngftrum tent. apud Sconam : et. guod dictus
“ Alexander vel baredes fint principales oftiarii notri ad noftra Parliamenta, sene-
¢ ralia conctlia, et fefta, capzendo de nobis et fuccefforibus noflris per dictum tcmpw,
¢ liberationem pro duobus armigeris, duobus arcutmentzbu.r, cum gledi ffl 5 et equis
< pertinentibus eifdem.  And the charter contains a reddendo of a pair of gilded
fpurs of blanch farm, pro omni alio onere.  From the 1647, downward, there is a
‘connedted progrefs of grants from the crown, of the faid office, to Sir Alexander’s
‘pxodeceﬂ“ols and their heirs-male; with this variation, by charter under . the
“great feal in the 1674, that there is a fee, or yearly penfion of L.2go Sterhng,
“annexed to the office, in place of the livery, or maintenance formerly given to
principal ufher’s attendants, to lns efqunes, axchers fword-bearers and lus and
their horfes, and’ their grooms.

"The creditors of Langton, who had udjudged the office, as well as the land
eflate, having brought a ranking and fale of the eﬁate comprehending the-faid
heritable office, and the fees thereof, Sir Alexander, apparent heir male of the
‘tamily, being adviled that this office was a right annexed to the perfon, and not
“to the eftate, and confequently not tranfmiffible by voluntary conveyance, nor
‘by legal diligence, brought a declarator to have it found and declared, ¢ That this
¢ office is not a patrimonial eftate, capable to be aliened from the family, or to
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xbé dffected by creditors; but that it’ muft defcend to the heirs of ‘the family i

< their nght of blood, 'and that the purfuer’s takmg and: holdmg thlS o{ﬁcc cannot
L I’ubgeé‘t him to‘the debtsiof diis predeceffors.”
-~ In-{opport of thefe cbncluﬁens, the arguments urg‘ed for the purfuer were

© what follow." - Property, no doubt,  implies a power of difpefal, whether the fub-

ject of ‘the propeity be land, moveables, or an:office. * Bit,. by the eftablifhment
of theé feudal lawi, which comprehended-offices as well as:Tands, the fuperior -was
uinderftood proptietor, and the vaffal had nothing but” the' ufissfructus, or the ule

of ‘the fubjec.  The grant made to the vaffal of the land'was not underftood

an alienation of the property, but only a right to enjoy the fruits inftead of
wages, to enable him to perform’ the fervices contained in the grant. . At firft,
thefe' grants wete: durmg pleafure ; they were afterwards continued for life;. and:
at 1aft ‘éxtended ‘to'the gthntée’s male defcendents.” Accordingly,: when a vaffal
died, his"righit of ufufru@t died with-him; and his fon had:no other nght to the land,
but whiaf depenrded upon the fuperior’s obligation, contained in the original feu.
dal“right, ‘ts renew the grant in‘favour of the grantee’s male defcendents.. This
claini: Was competent to the heir, not as deriving any right-from his anceftor; but
as creditor to the fuperior. See 2d of Stat..\tes Rob & cap 6 wh1eh dlreé’cs the
mannér of 1aymg this claim ! 0 1
Among the ‘Romans, where lands were allodial an helr clalmed the ]and I
ight of his fancéﬁor and there was neceflary an aditio beréeditatis, to be a. legal
ah‘d publi¢:- teftiniony- of the lieir’s will, to fubject himfelf to. all the anceftor’s
debts4nd erigagentents, which was a neceffary confequenice among:them of an
heir’s takmg upian. anceftorls eftate.. ~An: aditis .hareditaris was nbt neceflary
among 18, nbk is-fuch a-form: known in our old law. - ' Wich régard to moveablés,
if they were not conveyed by teftament, the churchh&d’ the managemeént and

diftribution: . And as to land, the heir-might fafely desiand:& renovation of the

feu froth the fuperior, without any formiof. aditio ; “beécaufe-an heir; by this-new

giant; became only fubjected to perform the feudal fervicés-to. the fuperior, with.

‘ouit béirkg Tiable for any of ‘his anceftor’s.debts. .- As:he:took nothing in the right
of his anceftor, there was. no- foundation in law nor equity; te burden himuwith
his anceftor’s' debts. . After the Roman law was introduced into Scotland;.:the
great regard paid to that law among the modern nations; in Europe, led us by
degrees to-vary, the principles of our old law, f6-as to:accomniodate theni, as much
as poflible, to this new adopted law. 'Thus, a-{pecial fervice is commonly held

¥ be the formof aditio in:land-eftates, But when we: confider the: thing atten-

tively, we will-find, that a fpecial fervice is not at all ‘of the nature of an aditio
Dbareditatis, to tranfmit the defundt’s right into: the-perforr of “his heir :. The whole

pmcedure of it-fhows, that it is intended for no other purpofe; but toobtain a.

renewal of -the feu from the fuperior,, and to: demve a r:ght ﬁvom hlm, not at. all
“from the-defunct.

By the feudal law, and by the praé’ace of this - cuuntry, an hen' of ward—}andv
1s- not entitled to. demand a. renovation of the féu.fromghe fuperior,, t#l he be of

No r 7



No 1%.

152 ADJUDICATION anp APPRISING.

full age for performing the fervices for which the land was granted to his family.
By the common principles of law, a minor is entitled to take up his father’s
right, as well as a majoris. Here a minor has no claim to theland ; which
proves that he derives no right from the predeceffor. His claim lies againft the
fuperior, who, in the original covenant, gave the land to the vaffal and his male
defcendents, upon condition. of his military fervice, and for maintaining them
during their {fervice. But it is implied in fuch a grant, that the fuperior is not
bound to give his.Jand to an heir who is not capable to bear arms; and there-
fore he is not bound to give the heir poﬁ'eﬁion till he be of full age, when he is
underftood fit for war.

Thus a vaflal, by the feudal law, is in reality but a liferenter, or u/x fruéluarzm,
as much after heirs were introduced into feus as before. The heir is called to be
fervant to the fuperior, and he gets his wages or fee from the fuperior, who-af-
ligns him the fame portion of land that his father formerly had, for the fame fer-
vice. But, in this matter he is to be confidered as heir defignative only. He
derives no right from his father, if it be not birth and blood.  After the father’s
death, the land returns to the fuperior, who beftows it of new upon the fon, ac-
cording to his promife in the original grant.

To come clofe to the prefent point, when the feudal law came to be i in vigour,
grants of all kinds were formed upon the plan of it, not excepting grants of
honour and of offices. The office-bearer was the vaffal, and he held his office of
the granter his fuperior, under the condition of performing the duties of his
office, of whatever nature thefe were. Dignities, originally, were always granted
along with land, or with jurifdiction ;-and even, at prefent, where they are grant-
ed without relation to either, they imply @ reddendo of the being the ngs
counfellors, and of attending him in Parliament.

It is no wonder then, that by the original conftitution of. feudal holdings, the
{fubje@s or privileges thereby held, were put altogether extra commercium,
Many things concurred : There was a delectus perfonarum ; there was a_ftanding
contra@ betwixt the fuperior and his vafflal; a fubje@ granted for fervices to
be performed by that very vaflal, which fubje@& could not be taken from the
vaflal without the fuperior’s confent, as being deftined for a certain purpofe;
and laftly, there was properly no fubje@ in the vaffal, which could be alienated,
every vaflal being properly an wfufructuarius, and the heir deriving rlght not irom
his predeceflor, but from the fuperior.

But in progrefs of time, when nations were cw,lhzed and the arts of peace
cultivated, military prowefs was of lefs importance. Peace produced indufiry,
and indufiry produced commerce: Money came to be of general ufe ; and, by
the increafe of money, land acquired a value which it had not originally. Vaf-
fals were willing to alien their land for maney, and fuperiors were eafily brought
to confent. upon getting a part of the price. Thus the commerce of land crept
in by degrees ;- and when a man purchafed land for a full price, it was a natural
confequence, that he {hould have more power over it, than if he had got it, as a
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gratuity for military fervice. . In procefs of time, feus came to be confidered as
patrimonial, which originally were beneficiary only : They came to be granted
without limitation, to the purchafer, and to his heirs whatever. In a word, they
are now in England in every fhape allodial; and equally fo in this country, ex-
cept as to the form of tranfmiffion.
To this day, traces of our old law fo far remain, that land cannot be direétly
alienated without the {uperior’s confent. But then, there is a remedy provided
" againft this reftraint by an adjudication.  So foon as land came to be patrimonial,
it was a natural confequence, that it fhould be attachable, for payment of the
vaflal’s debt. 'This gave rife to apprifings and adjudications ; which the fuperior
is bound to complete, by granting a charter to the creditor.~ And, under the no-
tion of debt, every fort of conveyance may be thus made effe¢tual.
* Land is the moft natural fubje¢t of commerce ; and a defirable purchafe, as be-
ing the moft permanent commodity of any that is deﬁgned for the ufe of man:
and this natural aptitude for commerce, could not fail, in time, to get the better
of the feudal law.  But offices, and dignities, are of a quite contrary nature. It
is, in a great meafure, inconfiftent with the policy of a well-governed country,
that thefe thould be in commercio. 1t is, even, a firetch, to make them hereditary ;
of which our legifiature was extremely fenfible, in the reign of James II., when
the evil was, in part, remedied, -by forbidding heritable offices to be granted in
time coming. 1t would be ftill a wider firetch, to make fuch rights faleable, and
adjudgeable by creditors; which might well deferve to be reprefled by law, had
it ever crept into ufe. But, whatever faint attempts have been made, every good
man muft be pleafed to find, that fuch a grofs cmruptibn has never gained an
eﬁabh[hment among us; a.nd, every good man muft heartily wifh, that 1t never
1hay.

Thus, the firi& rules, of the feudal IaW continue, among us, in their original-

force ; fo far, as they concern offices and dignities. Thefe cannot be alienated,
without confent of the fuperlor "And, though, by ftatute, the {uperior is bound
to accept a creditor, for his’ vaffal, who adjudges land for payment of debt; yet,
adjudgers of cffices and dignities, have no fuch privilege. The ftatute takes

place, only in lands, and other patrimonial fubjects ; and, neither the {pirit, nor.
letter of the law, can be ftretched, to comprehend offices and dignities, which.,

are firiétly dencficiary, not at all patrimonial;
Itis very true, that the office, of heritable uther, is not: of the firft magnitude :-

Perhaps, 1t does not- reqmre any particular {kill, or aétivity, to perform the duty
cf the office. But, then, it is a grant, from the Crown, toa certain family, feleted

to ferve as ufher ; and, the King cannot have other ufhers impofed upon him, but

whom he has chofen. Every heir is entitled to the office, as called- to it perfon-
ally, by the grant; and not as deriving any right from his predeceffor. At the

fame time, it cannot pafs obfervation, that the defenders feem to give little atten--

tion to confequences, when they urge, the meannefs of the office, as an argument

in their favour. ‘Were the judgment, in this cale, to affe@ the purfuer only, it .

VoL. L U

Nqer7.



No ¢7.

154 ADJUDICATION anp APPRISING:

would not deferve any regard, further than fo far as juflice is concerned. But, it.
makes the prefent queftion of the utmoft importance, that it is a leading cafe;
for, whatever judgment is here given, muft be-applicable to offices of the higheft.
truit and importance, as well as the loweft. If the oilice of ufher be found ad-.

Judgeable, the Court cannot ftop fhort ; but muft find the fame, as to all the,

hereditary. offices in the kingdom ; t‘1e greateft In power and dignity not
excepted. -

Fhis train of reafoning may be redueed, into a narrow compafs. The nature
of thefe offices preferves them from being in commercio ; and, when we confider
the manner of their eftablifhment by feudal holding, it muft be yielded, there
was a time when they were extra commercium, as much as land was. Land is
now Zn commerciv 3 and it is good policy it thould be fo. The direét contrary ob-
tains, in dignities and offices : It would be a grofs abufe, to bring them into com-
merce. Thefe things being yielded, (and there is no-difputing any of them,) it
remains, upon the defenders, to make out, that this abufe, however grofs, is.
fanctified by practice and cuftom. 1If they can bring full evidence of this, there

is no help for it ; they muft gain their caufe. But, if they can only give a few

inftances, where heritable fheriftthips have been adjudged, and, at beft, acquiefced
in, without challenge, (not one fingle inftance, where the fame, upon challenge,
has got the countenance, and authority, of a. court of law,) fuch inftances can
only fhew, that the abufe is creeping in; which, inftead of being a favourable
circumftance for the defenders, ought to roufe the attention of the public, and.
engage the Court of Seflion, by a judgment, upon the point of right, to put an.
end, at.once, to this encroachment upon Jaw and good: policy. What an appear-.

ance muft it have, to fee the twofold power of a magiftrate, and of a judge, put to

fale in a market, under the title of a fherifffhip? A thing, that would be re-.
marked, asuncouth, even in the hiftory of favages. And yet, the coniequence is
evident ; for, if a theriflibip be found adjudgeable for debt, fuch a judgment muft
pave the way, to bring it abfolutely into commerce. In a country, wheie orfices,
are venal, it is no wonder, that every thing elfe thould be bought and fold. But,
the-purfuer refts, in the humble affurance, that the Court of Seflion will never
give countenance to fuch a grofs corruption.
As the defenders laid great weight, upon the many 1nﬁances produced by them,

of heritable offices pafling by retours, (concluding, from thence, that heritable
offices are confidéred, in our practice, to be parrimonial, and, confequently, at-

‘tachable, for payment of debt,) the pulfuer endeavoured to remove the weight of

thefe inftances, by obferving, that there is no inftance of a fetvice, where no-
thing was intended to be taken up but an office, or a dignity. The inftance of
‘Charles II.’s ferving heir to the Duke of Lennox, in order to carry the heritable

offices of high admiral, and high chamberlain, does not hold true in ta&: The

brieve was taken out to ferve the King heir in the earldom of Lenox; and thefe.
offices went into the retour, as being annexed to the earldom, and cont‘uned m -
the charter from whence a defcription of the lands was taken. And it muft be

‘
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wbvious, that inftances of retours of lands where offices and dignities are alfo en-
grofled, can be of no weight to prove, that, in our pradtice, retours are neceflary
to conne@ the heir’s title to an office, or dignity ; fince the retour, at any rate, is
neceflfary for the land. But, -as this matter is of importance, the purfuer will
confider it a little more at large.

There can be little doubt, that the renovation of the feu, in the petfon of every
‘heir, was requifite, in dignities and offices, as well as in-land.: What:was the pre-
<cife form of the renovation, in thefe cafes, is a little dark. Our lawyers are filent
wupon this head ; - probably becaufe the thing has not often occurred : For, origi-

nally, offices, and dignities, were always annexed to land ; and thewrenovation of.

the fen, by infeftment, upon a retour, carried, along, the whole conneécted rights.
In.England, at this very day, we find traces, of the renovation of the feu, in dig-
nities : . The heir of a peer cannot take his feat in Parliament, at fhort hand, but
mutt be introduced, by two other peers, in a form prefcribed by cuftom ; and,
probably, there has been fome fuch thing in Scotland. But, however this be,
one thing 1s extremely plain, that a {ervice, and retour, can never be requifite, for
making up the heir’s title, in'a dignity, or office, unlefs where annexed to land.

It is obvious, that a fervice and retour is calculated for Iand only.. The queflions,
which are put to the inqueft, do, all of them, regard the land, in which the prede-
 eeflor died infeft; and the verdict; or anfwers, made by the jury, are adapted to
the queftions. At the fame time, in giving the heir pofleffion ‘of his father’s dig- -

wity, or office, there was no-neceffity of an inquifition, asin the cafe of land. The
King, though he is not fuppofed to know the condition and circamftances of every

one of his vaflals, can fearcely fail to be perfonally acquainted with every one of -
his nobles, and with every one of his office-bearers ; and, therefore, for ought ap--
pears, the heir was adiitted in.thefe cafes, whatever was the form of the admifi-

fion, without any preceding inquifition..

And:this is the true reafon, and foundation of the mle, that fervice is not ne--
eeflary in dignities, and in offices.. An heir-apparent, of a peer, may, without any-
folemmty, affume his predeceffor’s title ; which, of courfe, gives him all the privi--
leges belonging to it. The cafe is the fame, with regard to an office.. And it
would appear, that, if there has been any particular form, in thefe cafes, of re--
newing the feu in the perfon of the heir, the fame has worn out of praétice, as the -
ftrict forms of the fendal law are univerfally wearing out.. And fo, with regard to .
dignities and offices, the cafe, among us, at prefent, comes to be much wpon the -
fame footing with what has always been the law of France, lands not excepted, ,
that #ortuus fafit vivum ; which, in plain Englifh, is, that the heir is entitled to .
take up his predeceflor’s right at thort hand, without needing a renovation .of the:

feu from the fuperior.

The puifuer thought it neceffary, to explam this matter at large ; both as -
tending to {upport one branch of his libel, viz. that he is entitled to take up the -
office of ufher, without a fervice, and, confequently, without being {ubjected to -
the debts of his predeceflor ; and alfo, as furnifhing, in his apprehention, a ftrong

Ua
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-additional argtiment, in {uppert of the firft branch of his libel, viz. that the fubjelt
s not adjudgeable. For to fay, A fubject may be taken up by an heir, without
incurring a paffive title, and to fay, That a fubject is not adjudgeable, are propo-

fitions intimately connected ; the one muft be a coniequence of the other: The
reafon is, that a man can withhold from his creditors no {ubje&, which he can turn
into money, for their payment: Every fuch fubjeét may be attached by legal
execution ; and the heir, who takes up fuch a fubjedt, muft be liable in a pafiive
title, as intromitting with a fund which ought to go to creditors for their pay-
ment. If, therefore, there be a fubje¢t which is not attachable by creditors, we
may fafely conclude, that the heir may take up the fame, without incurring a
paflive title ; as e comverfo, if there be a fubje¢t which the heir may take up
without incurring a paffive titie, we may as fafely conclude, that the fame is not
attachable by creditors. This feems to be refting upon a fecure foundation : Let
us apply. It is zritiffimi juris, that an heir may take up his predeceflor’s peerage,
without danger of incurring any paffive title ;" ergo, a peerage is not adjudgeable,
It was never dreamed, that the taking up an hereditary office makes the heir
liable to his predeceflor’s debts ; ergo, an hereditable office is not adjudgeable. It
is faid, that the. Earl of Moray purchafed the fherifiihip of Moray from Dunbar
of Weftfield. Let us {uppefe the family-eflate to be quite gone, and the heir of
the family of Moray reduced to his peerage and fheriffthip : Will it be faid, that
lie cannot take up the fheriffihip, without incurring a paffive title? Such doctrine
is not to be met with, in our law books ; and the purfuer will take the contrary
for granted, till the propofition be proved from principles, or from authority. But
he has no occafion to reft upon the negative propofition : He has the exprefs au-
thority of the Court of Seflion for him. A procefs, upon the paffive titles, was
brought againft the Earl Marithal ; and the paflive titles, condefcended on were,
his ufing the title, and exercifing the office. * THz Lorps found peerages and
¢ and offices not to be in commercio ; and, therefore, that the defender’s ufing the
¢ title of Earl, and exercifing the office of Marifhal, infer no paflive title, 2d Fe-
¢ bruary 1682, Bower of Kilmidrum, contra Earl Marifhal” (See Passive TrTLE. )
Here is a judgment in point, that an heir’s taking up, and exercifing, a hereditary
office, makes not a paffive title. The reafon given, in the decifion, is, that offices
and dignities, are not iz commercis, cannot be bought and fold. And it is a ne-
ceflary inference, that they are not adjudgeable for payment of debt. This dire&t
authority, of the Court of Seflion, in the purfuer’s favour, is worth a hundred in-
flances, if fo many could be brought, of heritable oﬁlces being fold privately,
and connived at, without challenge. .
It has been urged, by the defenders, ¢ That the jurifdition of a baron, or of a
¢ Jord of regality, are merely territorial ; are inherent qualities, or privileges, be-
¢ longing to the land ; and go, along with the land, to every purchafer” The
nature of an office, which has no relation to land, is very different, It may, occa-
fionally, be annexed, or united, to land ; as any two things may be united by a
charter ; however incapable of natural union: But fuch an union 1s as eafily dif-
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folved as it is eftablifhed. Alienation of the land, by the vaffal, diflolves the
union ; and, therefore, an adjudication of the land will not carry, along with it, the
office :- On the contrary, the adJudgmg the land is one of the ways by which the
union is diffolved.
The cafe being reported by Lord Arnifton, ¢ TuE Lorps found the office in
¢ queltion adjudgeable” The purfuer reclaimed; and, with the anfwers, was

given in, a large excerpt from the records, tending to fhe\if, that offices had de-

viated from their original nature, as well as land, to become patrimonial, in place
of being bdeneficiary ; and, therefore, that, by pfa&ice, offices were become the
{ubje& of commerce, as well as land ; though the former was not {o thoroughly
eftablifhied as the latter. 'When this caufe came to be confidered, upon the peti:
tion and anfwers, with the faid excerpts, the judges were all of opinion, that it
was an irrational practice to {ubject offices, like this in queftion, to be diftrained
for payment of debt. But, then, it was thought, that the practice had gone too
far o be altered ; and that it might be of dangerous confequence, to many, who
poflefs fuch offices, by legal, or voluntary conveyance, to find this office not ad-
judgeable. And, for that reafon, they adhered to their former interlocutor, the

Prefident alone diffenting. - But they flopt there ; and refufed to find, that the

office muft be carried by a fervice, fo as to fubj e& the heir to all the debts of his
anceftor.

This judgment was affirmed, upon an appeal to the Houfe of Lords, in the
following terms :

¢ OrpERED and apJUDGED, That the appeal be difmiffed, and the interlocutors
¢ complamed of be affirmed.”
- Fol. Dic. v. 3. p. 9. Rem. Dec. v. 2. p. 1235.

—

*,% This cafe is alfo ftated by Mr D. Falconer, under the title, Sir James Cocx-
BURN against Sir WiLL1am CockBURN, and under date, 23d Fuly 1747, in
the following manner :

Kine Robert II. granted to Alexander Cockburn, Efquire, the baronies of
Bolton, Carriden, and Langton, ¢ Itagque quod diftus Alexander beredes vel affig-
“ nati fui interfit vel interfint tres feclas capitales, viz. feclam itineris gufliciarii tent.
¢ infra wvicecomitat, de Berwick, fectam itineris jufliciarii tent. apud Edinburgh

“ Parliamentum tent. apud Scoon, & quod dictus Alexander wel beredes fint principales

¢ oftiarii mftri ad noftra parliamenta, generdlia concilia & fefla, capiendo de nobis &

< fuccefforibus noftris, per ditum tempus liberationem, pro duobus armigeris, duobus -

¢ arcutenentibus, cum gladi fem, & equis pertmentzbu.r mdem, reddendo inde annuaz‘zm
¢ par calcarium deauratorum.’
James IV., on the refignation of William Cockburn of Langton, granted, to
Alexander, his fon, the baronies of Langton and Carriden, with the office of
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wlher ; which he united into ene barony, and annexed thereto the office ; all
to be held in libera baronia, referving the father’s liferent.

Sir William Cockburn of. Langton, who held the barony containing the office.
to him, and his heirs-male, refigned the fame, and took it to the heirs-male of his
body ; which failing, to Cockburn of Clarkington, and the heirs-male of his body 3
which failing, to his own heirs-male whatfoever. ‘Lhis charter contained a novo-
damus ; and it is to be obferved, that Sir William’s immediate predeceffor had
held to heirs and aflignees whatfoever.

The office of ufher, and cafualties thereof, was granted to Sir. William Cockburn,
Refervata omnimodo libertate & plena patefiate fucobo Maxwell de Innerwick, &
. Willielmo Maxwell de Kirkboufe, esrumque alieri diuttus viventi, dill. officium, tan-
< quam wnjuﬂﬁm ofliarios, cuwm omnibus privilegiis, Jeodis & divoriis difl. Qﬁcio fpec-
¢ tantibus, fecundum corum jura fetarata %S poffeffiencm, durant. omnibus eorum vite

”n

As, by this laft charter, the office appears to have been alienated in liferent, fo
there were feveral fubfequent ones to the proprietor and liferenters; and it was
again granted and confirmed to Sir Archibald Ceckburn, and united with the ba-
rony, referving to the literenter the office of ufberfhip ; and, the liferent being
purchafed in, the lands and ofiice, and a fee of L.250 fterling, all united. into a
barony, were granted to Sir Arxchibald, and his heiis-male, and aflignees, whatfo--
ever.

Upon Sir Archibald’s refignation, the barony, office of ufher, and perquifites,
wese granted to Archibald, his fon. referving the father’s liferent, and a faculty.
to burden with 55,000 merks Scots.

Sir Alexander Cockburn was ferved heir to his brather, Archibald, in the lands
and barony, office of uther, penfion, and whole cafualties, particularly mentioned.
Thefe were the moft remarkable parts of the progrefs,

Archibald Cockburn, above mentioned; difponed the office of ufher to Sir James
Cockburn, for relief of certain engagements he ftood bound in ; and, other cre-
ditors having adjudged, a competition enfued, in which Sir James was preferred ;
fince which time, he, and Sir William, his {fon, have poflefled the fees; the duty
of the office being, in the mean time, performed by the heirs of the family. ‘

Sir Alexander Cockburn, heir of the family, infifted in a declarator, concluding,
that it was not a patnimonial eftate, alienable by his predeceflors, or affetable by
their creditors ; but that it muft defcend to the heirs of the family, in their right
of blood ; and that his taking and holding this office, could not fubje@. him to
the debts of his predeceflors. o

Pleaded for the purfuer, That there had been many heritable offices in the king-
dom, fome of which yet exifted, and no creditor had hitherto attempted to ad-
judge them; that all feus were originally perfonal, after which-they were grant-
ed to heirs, but were ftill unalienable ; that on the decline of the feudal law, as
Craig called it, they came to be purchafed for mohey, to be bought and fold by
the vaflal, and apprifed for his debts; but it was not till 1469, that the {u-
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‘pexior was obliged to receive the apprifer on payment of a yeéar’s rent, or pay

the debt ; this was the'effet of a pofitive flatute, relating indeed to all things

properly patrimonial, but not to offices which were granted by the King, from a
perfonal regard to the officer, and thofe of his bleod, and for fervices, which
brought no patrimonial advantages to the fuperior; they were therefore not a-

lienable, and the Crown was not obliged to admit an apprifer, fince -the reafon
~ failed on which apprifings were intraduced, to wit, that the {ubject was bought
with the vaffal’s money, and ought to be fubjeé to his debts; nor had the fu-
perior reafon to complaim, where the reddendo was chiefly a pecuniary patrimonial
intereft, which any perfon might pay. That offices conferred by the Crown,
carried alongft with them a dignity, a kind of nobility, as was obferved by Craig,
L 1. D. 10. § 9., which was not in commercio ; and hence titles of honour were
defcendible to heirs in right of blood, but were not iz commercio ; they were an-
ciently feus given for life, afterwards hereditary, Craig, 1. 1. D. 4. § 4. & feqq.
& D. 10. § 12. But as thefe noble feus had nothing pecuniary or patrimonial,
they were not fubject to diligence.

The fame rule applied to heritable offices, which were feus conveying digni<
ty, whereof many were mentioned by Craig, 1. 3. D. 1. § 2., of this fort was an
heritable Sherifffhip ; it defcended to heirs in right of blood, but was not alien-
able, nor fubje& to diligence ; and of this fort alfo was the office of ufher to the

king, .in his parliaments, conventions, councils, and feftivals : It imported a truft:
about the king’s perfon ; and the attendants he was bound to have, demonftrated, -

the dignity which belonged:to him ; .it therefore was unalienable, and defcended:
to the heirs by blood of the officer, without fubjeding them to any paffive title,
2d February 1682, Bower of Kileondrum against the Earl Marithal, (See Passive
TIILE) from which it followed, that no fervice was neceflary, or if it was, it
ought not to fubjeé't him to a pafiive title.

Pleaded for the defender, That originally the oﬂice was part of the fervice duc
for the baronies of Bolton, Carriden, and Langton, and behoved to pafs with.
them ;. afterwards, though it was granted in fee and heritage, in the manner as the
baronies, with a.reddendo for the whole, yet ‘it was annexed and ineorporated.
with that of  Langton ; and therefore might be tranfmitted in the fame manner.
as the barony ; the deftination was fometimes to heirs whatfoever, fometimes to
heirs male of the fiar’s body ;. whom failing, to an extraneous perfon, and the
heirs male of his body ; whom failing, to the fiar’s heirs male whatfoever, and
fometimes to heirs male and aflignees whatfoever ; and thefe alterations were
made without any {pecial warrant from the Crown, fometimes without fo much
s a novodamus, but upon common refignations. The office was granted with
refervation of liferents ; there were liferents conftituted upon it ; it had been ta-
ken up by fervice and retour ; and therefore, it was not ealy to conceive how
the nature of it thould be fo far changed, as now . not to be tranfmiflible in the
fume way as other rights of property.

-
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In the cafe of the prefent office, there was no dele@us perfone, nor indeed
could there be any, fince feus went to heirs ; but, in this, no great qualifica-
tions could be requifite to open and thut a door.

There was a difference between dignities of peerage, which were agreed not
to be alicnable, and fucl: offices as an gfiarius or door-keeper, the firft ennobled
the blood, and for that reafon were carried with the blood, without any folem-
nity ; but, fuch an office conferred no dignity, and the feu thereof, by the mo-
dern cuftoms, was alienable and affe@table by diligence, by the nature of the
grant, vefling the property, and the exprefs quality therein, giving it to heirs and
affignees.

All the great heritable offices in the kingdom had been taken up by retours.
King Charles 1. was ferved heir to the Duke of Lennox, in the offices of high
admiral and high chamberlain. Heritable fheriffthips, had been conveyed by
voluntary and legal tran{miflions ; and many inftances there were of the other
offices to the fame purpofe.

It was a miftake, that apprifings were only introduced in James IT1.’s time, fince
they were mentioned in the ftatates of Alexander and Robert I. And though
it might be true, thefe ftatutes concerned only land, they had been extended
to all patrimonial interefts; and to fome as indivifible as this ; and this difficulty
was eafily remedied by rouping the fubject for the benefit of all concerned. In-
deed, the prefent queftion had been already determined in the competition con-
cerning this office, amongft the creditors of Langton, wherein the defender was
preferred, and though the parties-there, all concurred to make it alienable, yet
if it -was not fo, it was pars judicis to notice it. )

As the defender in pleading, needed not make his caufe weaker than it was,
he behoved to notice a diftin&tion betwixt the greater and the lefler offices, one
whereof, viz. that of King’s printer, had lately been found adjudgeable ; the
firft carried a dignity alongft with them, which it were abfurd to attribute to the
other, though it had never been decided, that even the greateft were not ad-
judgeable, when they came to be patrimonial ; and Craig, 1. 3. D. 2. fol. 233. nov.
edit. exprelsly faid, Idem fi debitor aliquod officium five adminiftrationem publicam,
que ei ¢ft bereditaria, babuerit, nam 9 ea ut ejus propria poteft licitari.

There was produced for the defender, a condefcendence, from the records of
charters, relating to this office ; the chief of which have been noticed ; alfo of
retours of {everal heritable offices, particularly fheriffships, alongft with lands, and
of charters of heritable offices, upon adjudications and judicial fales, and volun-
tary tranfmiflions, without any movsdamus, fome of which without any lands
annexed.

Fleaded {or the purfuer, The argument for the defender, that the office was part
of the reddendo of the three baronies, proved too much ; for then part of it muft
have paft from the family, when two of them were alienated, which it did not 5
and this was alfo contrary to the decreet, whereby Sir James Cockburn, who Kad
right to the cfiice alone, was preferred to creditors infeft prior in the barony,
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2da, Charters had not then recewed a determinate ﬁy}e, Ror were the claufe\;

1t would not follow that it was a part of the reddmdn and in all the after char— .

ters, it was granted as a diftin® feu,  The anmexation thereof to the barony, did
not alter its nature ; anciently, titles of honour were given together with.lands,
ereCted imto fewda nobilin ; and &ill when one i§ poflefled of a. title of honoun
it is ordinary to - erect his lands into an earldom or losdthip, which is a flrong
anmexation of the dignity to the eftate, particularly King Charles 1. gave the
title of Earl to Gilbert Earl of Errol, and ereed the faid title, office of corfta
bulary, lands and baronies, into an haxll and free earldom ; in which, and feveral
other inflances that might be given, the lands were fubjet to legal and voluntm y
alienation, ‘without .affe@ing either the titles or offices. | ,

- 'The alienation: by one of the fiar’s to his fon, referving the hferent was no
proper alienatior, but bkea  refignation by a peer £6 his_ heir, who did not there-
by become a peer, themﬁemed liferent being in all refpecs equal to a fee, and
the other liferents conftitute upon it, did not appear to be done by the fiar, but
by the king per recital of the fubfequent grants to Sir ‘William Cockburn, in

1642 and 1647, by which, upon that account, he obtained a fee of L. 406 Scots,

with a declaration, that thefe graats in liferent thould be no precedent.

- The occafion of taking up offices by retour, had been, their being annexed to
lands fer which the retour was neceffary, as King ‘Charles was ferved to .the
Duke of- Lennox, inthe ¥inds and dukedom thereof, and offices annexed, but
this did not prove a retour neceffary for a fimple office. It might be true they
had been adjudged, becawle adjudications paft without enquiry, the fubjects be-
ing copied by the writer from ‘the debtor’s infeftment, The cafe of the King’s
printer, il liable to Teview, differed in many circumftances ; 1mo, the office it-
felf, which was only a monopely, and might be reckonéd wholly patrimonial
was not like’an ¢ffice about the King’s perfon ; 2,da Tt had no dlgmty annexed ;
and 3%, was always-granted to affignees.’

In the decreet of preference, obtained by Sir }amcs Cock‘bum, there Was 1o
compearance for the proprietor; the: parties were all creditors ; the point was ne-
ver {lated to the Court, and the whole determined by one interlocutor of an Or~
dinary ; fo far was this from 4 res jﬂdzcam, that it ought not: to be alloWed the
foree of a dectfion or precedent. :

- "Fue Loxbps, I4th December 1744, Found that thc office in queﬁmn was adz
judgeable - NN .
- A-reclaiming bill' being prefented and anfwered before any deterntination
could be given thereon, dir Alexander was killed in the battle of Fontenoy, af-
ter which the caufe lay over, till it was taken up by Sir James the heir male ; and
the defender having, in the mean time, fedrched -carefully the records, gave in
a condefcendence; ‘which may be faid to have taken away all quef’cton as feveral
Lords who differed- from.the interlocutor, and thought the point in abftrad ar-
gument, with the purfuer, -without hefitation, agreed to.adhere; and therefore;
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the heads of this condefcendence, as divided into chapters by the defender him-
felf, fhall be fubjoined.  Voluntary titles, cap. 1. Charters and infeftments of he-
ritable offices per fe, cap. 2. Retours and infeftments in heritable offices per Je
cap. 3. The King’s officers accountable for the non-entry duties of heritable of-
fices ger fe, cap. 4. Gifts of the ward and non-entry of heritable offices per fe,
cap. 5. Heritable offices per /¢, granted by the crown to fingular fucceflors, upon
the refignation of the former propnetors cap.- 6. Charters of fale of heritable
offices, per fe, by fubjeds for a price paid, confirmed by the Crown, cap. 7. He-
ritable offices limited by the Crown to the -grantees and the heirs of their body,
whom failing to return to the Crown, cap. 8. Heritable offices limited to the
grantees and the heirs of their bodies, whom failing to return to the granters; with
prohibitory, refolutive, and imitant claufes, cap. 9. Offices given in . liferent and
fee, with power to the liferenter, to fell and difpofe thereof at - pleafure, without
confent of the fiar, cap. 10. Wives provided to the liferent of heritable oflices,
and entitled to a terce of the profits thereof, cap. 11. Heritable offices fold, pur-
chafed, and difponed by the Crown, in way of mortgage, and under reverfion,
cap. 12. A proportion of the taxed duties payable to the crown for lands and he-
ritable offices jointly, islaid upon the offices when difponed feparately, and en-
grofled in the reddends accordingly, cap. 13. Shewing that the offices of high
admiral and chamberlain, are patrimonial, and the charters thereof, proper feus,
cap. 14. Shewing, 1mo, That the office of high conftable of Scotland is patri-
monial,- and the charters thereof feudal ; 240, That this office was alienate to
Francis, the fecond fon of the Earl of Errol, and the fons of an after marriage,
excluding Alexander, his then eldeft fon, and Thomas his third fon, and their de-
fcendants. 3tio, That the office and fees thereof were fet ‘in tack to William
Henderfon, and, upon his forfeiture, Andrew Mafter of Errol, obtained a gift of
the efcheat of faid tack, cap. 15. Progrefs of the titles to the office of the keep-
er of the park of Holyroodhoufe, cap. 16. Office of ufher or door keeper of the
King’s chapel, cap. 17. Progrefs of titles to the office of macer and King’s
ferjeant, cap. 18. Progrefs of the titles to the office of ufher of exchequer.

Legal Titles, Cap. 1. Shewing, that when a debter had obtained a charter,
but taken no infeftment upon it, the King was in ufe, upon the creditor’s fup-
plication, to iffue letters, commanding the debtor to take infeftment within for-
ty days, to the end the creditor might obtain the heritage, apprifed for payment
of his debt, with certification if he failed, the ng would enter the creditor ; and
when the debtor neglected to obey the charge, the lords of the King’s councd
then the judges, advifed the King to difpone to the creditor, as much of the debt-
or’s heritable eftate as was equivalent to the debt; whereupon the King dif-
pones to the creditor certain lands and offices belonging to the debtor, redeem-.
able to the creditor within feven years, conform to act of Parliament. Cap. 2.
Shewing, that before general apprifings were introduced, heritable offices as well.
as lands, were appreciate upon oath by the jury, and thereafter offered to public.
fale : and when no offerers appeared, the fame were judicially difponed to the:
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ereditors in fatisfation of their debts, in whole or in part, according to the value

put uponthem. Cap. 3. Heritable offices, as well as lands, univerfally apprifed-

and adjudged to creditors; and difponed to them by the King, in execution and

implement of the act of Parliament. Cap. 4. ‘Lands and certain fees belong to"

heritable offices of jurifdiction, apprifed during the time of the ufurpation (when
offices themfelves were: fupprefled), and accordingly difponed to the creditors:
by charters under the Great Seal, wide Scobell’s Collection of the acts of Parlia-
ment, from 1640 to 1656, cap. 2. anno 1652, and cap. 9. anno 1656. Cap. 5.
Heritable offices adjudged by creditors after the debtor’s death, upon the apparent

heirs renouncing to be heirs to the debtors their predeceflors; and the adjudgers-
ordained to be infeft in:the offices by decree of the Lords of Seflion, upon precept

_under the quarter:feal, and alfo upon charters under the Great Seal. Cap 6,
Heritable offices, judicially fold by public roup, by the Court of Seflion, and pof-
{efled by the purchafers upon thefe titles.

Ads of Parliament, cap. 1. confirming charters of offices to the- grantees, and
declaring the fame to be good and effectual rights. Cap. 2. Heritable offices are
the-property of the owners as much as lands or any other inheritance; and have:
been always excepted from general public laws as'rights of ‘property, and as fuch,
fuppofed by the Legiflature; to'be alienable by the proprietors; and, in confe-
quence of this, the act 1681, declaring a cumulative jurjfdiction, and the impo-
fing judges, where there were heritable offices and jurifdi®tions, are declared ille-
gal by the claim of right ; and heritable officers difpoffeffed by the crown, have-
been reponed by act.of Parliament to the enjoyment of their offices, as their pro-
perty vefted in them by their rlghts and infeftments. :

Tue Lorps adhered. :

A&. R. Craigicy W. Grant, & H, Home,  Alt. Grabam & Fergqu. Clerk, Kirkpatrizk.
‘ -D. Falconer, v. 1. y: 373

1749. February 17. EarL of CAITENESS ggainst SINcLAIR of Ulbfter.

THE town of Wick was ere@ted into a royal burgh, by a charter from the -

Crown, anno 1589, containing ‘regulations for elecing the magiftrates and coun.
cil, in the following words : ¢ Cum fpeciali et plenaria poteftate liberis inhibitanti-
‘ bus et burgenfibus di¢ti burgi, et fuis fuccefloribus in’ futurum, cum expreflc-
¢ avifamento et confenfu di¢ti noftri confanguinei Georgii comitis de Caithnefs, et
¢ ejus haeredum et fucceflorum, et ‘non aliter feu alio modo, preepofitum et qua-
tuor balivos, di€ti burgi incolas, feu inhabitatores, una cum-theéfauratio, gilda
¢ decano, confulibus, burgenfibus, ferjeandis, aliifque ‘officiariis neceffariis- intra
di¢tum burgum, pro gubernatione ejusdem, faciendi,-eligendi, conftituendi ef
* creandi, eofque, tOthS quoties expedlens v1deb1tur, pro cauﬁs ratlonahbus,
¢ deponendi.’ : t
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