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Frovifions to
children,in a
poft-nuptial
contraét, be-
ing made pay-
able after the
death of the
father and
mother, were
found to con-
fer no jus cre-
diti, and cre-
ditors were
preferred,
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¢ upon the aét of Parliament 1621, in cafe it fhall appear that Hugh Muwray

¢ was infolvent at the date of the faid contra&.’ See Provisions to Hrrs and-

CHILDREN. , e
Rem. Dec. v. 2. No 72. p. 111.

e iR et e

1754 Juby 1. o
Creditors of JamEs STRACHAN against Lupovic STRACHAN.

James Stracuan of Dalhackie became bound, in a peftnuptial contrad of
marriage, to pay certain fums of money to the children, born or to be born of
that marriage ; the term of payment was declared to be at the firft term after the
deceafe of himfelf and of his wife. ' . o L

In a competition between Ludovic Strachan, the only child of the marriage,.
and the creditors of James Strachan, it was objeffed for the creditors, That, with
regard to the obligations in the contract aforefaid, Ludovic Strachan was to be
confidered as an heir of provifion only; and therefore. could not compete with:
the onerous creditors of his father. . , '

Pleaded for Ludovic Strachan : It is the duty of a father to provide for his.chil-
dren ;. fuch provifions are- onerous, and conftitute them creditors to their father :.
as he who is folvent may become bound to ftrangers, fo alfo may he-to his own
¢hildren ; as he may make the exiftence and extent of his obligation to ftrangers
depend on fome uncertain event, fo alfo may he in his provifions to his own family.
Thus it was decided, 24th January 1724, in the cafe, Margaret Lyon againit the
ereditors of Eafter Ogle, (see p. 233.). In that cafe, provifions were made in favour
of daughters te be born, and declared payable on the firft of thele three events,
the day of their marriage, the attaining the age of eighteen, or the firft term after
the death of the father. And it was found, That a daughter, having right to-
fuch provifion, might compete with the onerous creditors of the fatfier. '

Pleaded for the creditors of James Strachan.: Contracts of marriage ought, in
reafon, to conftitute the children heirs of provifion only ;. they may, neverthelefs,
be {o framed as to render the children creditors. In this cafe, however, the chil-_
dren are only made heirs of provifion ; for that here a fum of money is made
payable after the death of the father ; and which. proves, That, during his life,
there was no jus crediti conftituted in favour of the children. Were this provi-
fion a jus crediti, this pendent obligation would exclude creditors from the date
of the contra@®, which is abfurd. Provifions made payable to children whenever
they fhall attain a certain age, produee action for payment from that time ; the
children are therefore creditors in fuch provifions : for, had thefe provifions ever
been a right of fucceflion, they could not have altered their nature, and become
a debt from the term of payment. ; <

- The cale of Margaret Lyon againft the creditors of Eafter Ogle is niot in point :
there the obligation was to pay at a term which might have happened before the
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death of the father ; it was therefore found to be a jus ¢rediti, not a deftinition

to heirs:. but the -contrary would:-have: bean found, had the obhgatlon been to

pay at a certain ferm after the death :of the father. -
_.¢ Tue Lorps preferred the creditors.”
Ay, 51;??@?-; :

For the Creditors, Sir Fobn Stewart, ‘Reporter, Murkle.  Clerk, Fustice.
T e e LT «

- Fac. Gol. No 109. p. 160.
Dalrymple. ' :

1755 Suyrg e -
jonNsTON and- Wn.sén, Aﬁignces of le’lmm Telfer against Nxsmn's

2l

Ancmmm NstET of Cb.{‘phm grarited a bond of prowﬁon to his daughﬁer

Eupham for the fum'of 3808 merks.

Eupham Nifbet, after ‘the  death of her ﬁather marrieéi WxH{am Telfer, but

without any comtradt of matmige

Three months thereafter, in a poft-nuptial contra& of mamage, William Tel-
fer bound himfelf to provide gooe merks to his:wife 4nd:the children of the
marriage ; and Eupham Nifbet, on her part, ‘affigned to him, his heirs, &c. her
portion of 3000 merks. In this contrad, there was a claufk difpenfing w1th. the
legal return, in cafe the marriage fhould ‘qiffolve withis- yeat aad day

Within the year Euphaty:Nifbet died: withoure; clildrarn, .

" William Telfer having affigned away the above boud, and the affignees hav-
ing purfued ‘the heir of Carphin ‘for payment of it, the executors of Eupham
brought a reduction of the: contra& of mamage, an:d of all thrat followed upon
it, againft the aflignees. :

- The ground of reduction wds, .That Eupham Nnbet hnd beem fraudulently fi1-
,d,k}G?.d, by Telfer, 'at a:time when-he was inlolvent; fo marty. him, and to contey
her portion te him ; in confideration of which, he preterded, on his part,-to
bind him{elf to prowide the fum of goos merks'to her and:lisr-‘chiki?een, when he
had no fuch fum _—

“he proef came Gut T&at, au the time of the contla& Wllham Telfer was
in very | bad circomnftancesn . . Join ~

In fupport of the ground of this redué’uon, two late decifions were referred
to; Watfon againft Cameron in the year 1734, and Ker of Abbotrule againft
the Creditors of Elliot in the year 7417 {Séz HUsEAND and Wire.)

Answered for the aflignees. ) . ) o

1mo, "FHE dtfolt the - la'\'zt?"}‘ns'f‘g‘b‘x'?ér"l\irheif the" hutband ‘canfivt perform “the
pleﬁdnons contracted on his patt, 1s to allow the wife retentl,@n of her tocher
for fetémty of the provﬁi‘oris mdde to hét H but Yle;re tht it c';mfr dlead has no
nee‘d fm‘ the hxrﬁaan*d’s part of the pre&atlons m thp Cophéc‘%e L
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A woman
polleffed of a
a bend for
3000 merks,
conveyed itto
her hufband
in a poftnup-
tial contraét.
She died foon
after ; and
her executors
attempted to
reduce the
contraét, the
hufband ha-
ving been in.
{olvent, and
mcapable to
perform his
part of the
engage-
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ments.

reduétion
difmifled.



