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was more reafon foe fo ﬁpdmg, than now,- that, fince the decifion in the cafe of
Bell of Blackwoodhoufe *, it is the firft infeftment that cames even fuch perfongl
right. But be that ag it wﬂl the Lonns as has been faid, gave no fpec1al Jadg
ment upon it.

v Kz‘l/ee{rmn, NQ"I7. p '{64., ‘
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RoszrT Sym, Truftee fer ]ACKSON 5 L«REDITORS against GEORGE Tuousomr

]AGKSON a conﬁderable merchant in Dalkeum had due to him.in. the rx;orth of
Fngland debts to the amount of above L. 8co,

In O&ober 152, finding his circumftances defperate, he went, with Thomfon,
one of his creditors, .for a few days into the north of Englarid ; where he granted
to Thomfon an aflignment, in the Enghfh form, of the above debts ; and then
both returned together to Scotland. -

Within fixty days after. this. aﬁignment ]ackfon beC'Lme notour bankrupt in:
terms of the law of Scotland.

‘Robert Sym, ading as’truftee for the other- credmors of ]ackfon brought a re--
dudtion of this dfignment, as granted fraudfully to their prejudice by Jackfon.

Pleaded for the truftee for ¢he creditors, The-affignment was an-offence and
fraud at common law. When a man becomes bankrupt, equity points out, that.
his creditors thould all get their thares of his. effects; according. to- the merits of.
their refpective debts. The ftatutes. of bankruptcy in England bring in all credi-
tors equally.  The fame is-the law. of Holland and France; and indeed: of all
commercial nations. The flatutes of Scotland, the ads of federunt the decifions
of the court, have all, for a long time, been favouring the equality of creditors :
but, in the prefent cafe, this equality has been broke, and a fraudtal’ preference,,
granted to one- creditor to.the prejudice of all the-reft.. "~ a-

ado, The aflignment is reducible on- the aét 1696. . That aé’t proceeds on a:
narrative, ¢ That notwithftanding the ats of Parhament’ already made agamﬁ‘
¢ fraudful alienations by bankrupts, in prejudice of their ereditors; yet their
« frauds and abufes are fill. very frequent.” Here the narrative makes no- dif-
tinftion whether. the fraudful alienation has been made in Scotland, or has
been . made in a foreign country : all it. regards is, whether a fraud- has been-
comnmitted, and whether it. can come under an a& of -Parliament in- Scot-
land. This flatute goes on, and enadls, or rather declaxes, “.’That. all and.
+. whatfoever voluntary difpofitions, aflignations, or other deeds, which thall be
"« found to he made and granted, dire@ly or indireily, by the forefaid dyvor-
¢ or bankrupt, either at. or after his becoming bankrupt, or in the fpace of.

« fixty days before, in favour of his creditor, either for his- fatls,fa&xon or further.
. fecurity, in.preference to other creditors, to be void and null” Here the ftatute-
makes no diftinétion, whether the affignation by the bankrupt, to the pxeludxce.
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of his creditors, be granted in Scotland, or granted in England. The only thing
it inquires is, whether it was an affignation granted by a bankrupt in prejudice
of his creditors? It faves no fort of affignations, for it includes all and whatfoever,
granted dire@ly or indire@ly ; and declares them to be void and null: after
which, a court cannot make that diftin€tion which the ftatute hath not made. It
cannot {ave aflignations, to the prejudice of creditors, granted by a bankrupt who
has palléd over the border for a little, when yet the ftatute hath declared all and
whatfecever aflignations, and granted directly or indire@ly, by fuch a perfon, to
fuch purpofes, to be void and null. In a flatute correGory of fraud, if courts
chufe to go beyond the letter of the ftatute, it ought to be in the way of exten-
fion, and not of limitation. They ought to correct fraud, not to open a door to
it ; to aflift the common law, not to thow the deficiencies of it ; to void all fraud-.
ulent aflignations, inftead of {upporting any upon a diftin&ion not founded in the
exprefs letter of the ftatute.

And i this view, the reduction of the affignment in queftion is founded in the
ipirit, as well as the letter of the ftatute. For as the ftatute is intended to bar
alienations granted by a bankrupt in prejudice of his creditors; {o every cafe
contrived to cover fuch frauds, falls under the meaning and purview of the
ftatute ; the cafe in hand would fall under the {pirit of the flatute, even though
the words of it had not been fo exprefs as they are. Though the words all and
whatfoever, dire@ly or indirectly, had not been there, they ought to have been
fupplied by interpretation : and now that they are there, they cannot be frittered
down by a contrary interpretation ; they may be extended, but they cannot be
limited.

3ti0, The confequences of a contrary doétrine, if eftablifhed, would be exceed-
ingly hurtful both to Scotland and England : it would open a door for infinite
frauds to the bankrupts of both nations; who would then have nothing to do
but to ftep over the border, grant their fraudful preferences, as they pleafed ;
and then, when they returned to their own country, they and their favoured
creditors would be fafe, and righteous creditors difappointed.

There is no making a diftinction betwixt the retrofpect of the ftatute 1696, and
the confequence of it. For if the court fhould find, that the retrofpet of it
thould not have efle& in the prefent cafe, then, upon the fame principles, the
firft time the point came to be tried, it would be found, that the confequence of
the ﬁ;atute could not bar a fimilar affignment ; the effe& of which would be, to
enable a bankrapt in Scotland, after he was declared to be a bankrupt, to grant
in England fraudful affignments, fimilar to the prefent one. The refufing to
give force to the retrofpect of the ftatute, is but a flep to the refufing to give
force to the confequence of it.  The one muft follow the other ; and therefore;
by the decifion fought by Thomfon, the a&t 1696 is not only to have no retro-
fpect. as to frandful affignments made out of the country, but is even to have no
effect.as to preferences out of the country, granted after the bankruptcy is afcer-
tained and notour: And, in confequence of this, one having obtained a cessin
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donorum, might, upon his getting out of prifon, go into England, and convey his
effe@s, as he pleafed, withoiit thofe to Whom he granted his preferences bemg ac-
countable therefor. .

Answered for Thomfon, The equahty of cred1tors is a mere i'peculauve point ;
it is but at beft the conclufion of abftra@ reafoning,  The Roman law preferred
creditors according to the priority of their diligence ; there can be no breach of
morality in & creditor’s getting paymcnt of hxs fair debt the fpeedleft Way, or the
moft fecret way that he-can. : o .

The words of the a& 1696 are indeed genera.l but fo are thofe of all general
laws ; and it was never intended, that: this law, though general in its effe@s in
Scotland, fhould have effeQ over debts:due by perfons in‘England, and payable
in England.; nor is there any inftance where a mere pofitive inftitution, a retro-
fped too,- the creature of a ftatute, and not of the ¢common law, fhould be the
rule for deciding differences concerning fuch debts.

¢ Tur Logrps reduced the aﬂiguatmn and remttted to the I:.ord Ordinary to
-proceed accordingly.’

Aa. ¥. Dalrymp/e, Brown, Lo Ehart. Alt Geo. Prmgle, 4. Prmgle, Advocatus.

~ Fol. Dic. v 3.2 55- Fac. Col. No 116. p. 211.
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August 1o
Ducarp CAMPBELL against NEIL MAGGIBBON and Corin CampBELL.

1780.

Ducarp CAMPBELL, MACGIBBON, and COLIN ‘CampeeLL, were, among [everal
other perfons, creditors of Archibald Fletcher. ¥n December 1778, fome of
thefe laft-mentioned perfons ufed diligence againft Him ; and Dugild Campbell
then charged him upon letters of horning. In the foﬂowmg month, Fletcher in-
dorfed to Macgibbon and Golin Campbell, who lived in the fame neighbourhood
with him, two bills, towards payment of the -debts which he owed to them. In
the beginning of March thereafter, and within fixty days of the date of the in-
-dorfations, Dugald Campbell executed a caption againft Fletcher, by incarcerat-
ing him. He then brought a procefs agamnft Macgibbon and Colin Campbell,
concluding, upon the a& 1696, for reduction of thefe indorfations.

Pleaded for the purfuer, The a& 1696 declares, * all and whatfoever voluntary
¢ difpofitions, affignations, or other déeds, which fhall be found to be made and
¢ granted, directly or indirectly, by the dyvor or-bankrupt, either at or after his
¢ becoming bankrupt, or in the fpace of fixty days of before,-in favour of a credi-
¢ tor, either for his fatisfa@ion, er farther fecurity, in preference to other creditors,
¢ to be void and null.” This {tatute, then, is not confined to difpofitions and

aflignations alone, but extends to all other deeds, '~by which, whether diredtly or -

" indire@ly, or whether, for the fatisfaction or farther fecurity:of a particular credi-
tor, the bankrupt endeavours to give him a preference over the reft. According-
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