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1462. March 4. Ev1zasern CLEMENT against SINCLAIR.

By the common law of. England, the wife’s adultery did not bar her of her
‘dower, even though a divorce had followed, Coke, 2d Inft. p. 435: Upon this
account, the aét 13th Edward I. cap. 34. was made, enating, ¢ That if a wife
¢ willingly leave her hufband, and continue with her adulterer, fhe {hall be bar-
¢ red for ever of her dower, unlefs her hufband willingly, and without coertion
¢ of the church, be reconciled to her.’

Elizabeth Clement, after living with her hufband for three months, deferted
and lived in open adultery with another man, by whom fhe had a child : ; and
being cited before the kirk-feffion of .Crieff, fhe confefled her guilt, and fuffered
public penance before the congregation. After her hufband’s deceafe, the brought
a progefs againft his reprefentatives, claiming the third part of his moveables, and
the terce of his land. And her claim was fuftained notwithftanding her adultery,
which was not denied. !

What moved the plurality was, That the purfuer’s ‘adultery, fince there was
no divorce, did not deprive her of her quality of relict, nor confequently of her
legal provifions. -But it was anfwered by thofe who voted againft the interlocu-
“tor, That it was too limited & vlew of the cafe, to confider it merely upon the
footing of common law, without confidering what equity dictates. Does it not
appear clear in equity, that a woman who has behaved fo undutifully as a wife,
ought not to be entitled to any of the privileges of a wife; and that it would be
wrong, i a court of equity, to fuftain a claim for making any of thefe privileges
effetual ? The Englifh ftatute refts obvioufly upon this equitable foundation, and
the fame ought to obtain with us without a ftatute. Now that the principles of
equity are ripened, there would be no occafion for fuch an act either in England
or Scotland ; though there was ufe for the Englith flatute, becaufe when it was

made, equity was not known.
But further, there feems to be a good foundation fm objefting againft this

«claim, even at common law. The wife’s legal claim makes a branch of the.

marriage-contract, by which they are mutually bound to live together as huf-
band and wife, and by which fhe is entitled to be alimented during the marriage,
and to certain legal claims after its diffolution. Now, if' fhe has broke her part

of the engagement, he cannot be bound to perforrn his part. Suppofe .the had-

fued her hufband for aliment after her defertion, he certainly would not have
been liable ; and as little ought his heir be liable to make good. her legal prov1,

fions.
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