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and that application will not be liftened to, where its object is to allow the creditor-
who makes it to get a preference. As no application, however, was made for re-
calling the certification in this cafe ; and as the adjudication was not produced, as
an intereft, for fo long a period after it was obtained, the objectors were led to
believe that its fole object was to enable the creditors to draw their dividends ;
and, on the faith of this, they have loft the opportunity of adjudging, fo as to
come in pari paffi. _

Anfwered : It is not thought neceflary, in pradtice, to apply for having a de-
cree of certification recalled, in order to authorife a production, where the decree
has not been extracted. Befides, the adjudication was not firuck at by the certi-
fication, which, in terms of the act of federunt, 17th January 1756, is direCied.
folely againft grounds of debt exifting, and not produced, at its date, and does not
prevent creditors from afterwards acquiring preferences by diligence ; 22d No-
vember 1783, Grierfon againft Douglas, Heron, and Company, No 44. infra ; {ze
alfo 12th July 1783, Mafley againft Smith, Fac. Col. No 221. p. 347. See LiTicIoUs;
2gth January 1796, Cheap againft Campbell, Fac. Col. No 197. p. 475. See Hrir
APPARENT. '

The Lord Ordinary fuftained the objeéion to the order of ranking.

But the Ceurt, upon advifing a reclaiming petition, with anfwers, were, in ge-
neral, of opinion, that the objetion was unfounded. The decree of certification
(it was obferved) ftrikes againft grounds of debt not produced, but not againft
pofterior diligence on productions already made; and it makes no difference whe-
<her the decree is or is not extraéted. The cafe of Riccartonholm was erroneoufly

decided. Tur Lorps repelled the objection.
Lord Ordinary, Polkemmet. For the objie&.ors, H. Erftine. . Alt. Geo. Ferguffon.
Clerk, Menxies.
D. Douglas.. " Ful. Dic. v. 3. p. 14:. Fac. Col. No217. p. 511.

R —

1985. - November 22:
Tromas GriersoN, ggainst Meflis Doucras, Hzron, and Company, and others,

In the procefs of ranking of the creditors of Brown of Barharrow, it was, in-
behalf of Grierfon, oo

Objedled: That certain adjudications had been led, not only during the depen-
dence of the action of fale, but even after decreet of certification had been pro-
nounced and extracted ; that, by this lalt particular, thefe adjudications were di-
ftinguifhed from thofe in the cafe of Mafley againft Sroith, 12th July 1785, (Fac.-
Col. No 221. p, 347. fee Liticious) ; and, apon that ground, that preference had
been denied to feveral adjudging creditors on the eilate of Kiccartonholm, 25th
January 1783, (No 42. fipra.)
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Anfwered: As it is eafy for any adjudger to obtain decree of cettification in a
procefs of fale, within a much lefs time than & year poftetior to his adjudicationt
‘becoming effeGual, he mi‘ght,:if the objection were good, exclude, at his pleafure,
the benefit of the ftatute of ¥661. In the cafe of Riccartonholm, the adjudica-
tion in queftion had not been deduced till after the year and day from the firft
effelinal one was elapfed ; fo that there the ftatutory benefit was not affe@ed.

The Lord Ordinary ¢ repelled the objeétion ;> and '

The Court adhered to that interlocutor.

* Lord Ordinary, Braxfield. A&, 4. Adbercromby. Ah- C. I'Jay. v_C'le'rk, Homs.
Stewart. Fol. Dic. v. 3. p. 14. Fac. Col. No 237. p. 367.
1791. June 1.

CATHARINE MACKENZIE and others, agam.rt Ross amd Ocavie; and others.

Tk late Roderick Mackenme being regularly mfeft, as a crown—vaﬂél in the
lands of Redcaftle, executed a conveyance thereof, in faveur of himfelf in life-
rent, and of Kenneth Mackenzie, his eldeft fen; in fee. ,

This conveyance contained a precept of fafine a me, as well as de me, and a
procuratory of refignation ; and Kenneth Mackenzie, the difponee, immediately
proceeded to take a bafe infeftment ; but he neither ob;amed a charter of con-
firmation from the Crown, nor executed the procuratory of refignation.

Both old Redcaftle, who died in 1786, and his fon, owed large fums; and, in
the years 1788 and 1789, their common creditors adjudged the property of - the
lands of Redcaftle, as vefted i the petfon of the fon, and the fuperiority, as .in
hareditate jacente of the father, upon {pecial charges.

In order to obtain, to their adjudications, the privilege of Heing the firft effec-
tual, the creditors purfued' different meafures.

Catharine Mackenzie having, along with thofe whole adjudications had been
conjoined with her’s, obtained in Exchequer a charter of adjudication of the fu-
periority, proceeded to infeft herfelf gua vafial in the property.

Meflis Rofs and Ogilvie, on the other hand, obtained in Exchequer-a charter

of adjudlcatlon, which contained a claufe of conftrmatlon whereby it was in-~
tended to confolidate the property and fuperiority. -

The fignature of adjudication prefented by Mrs Mackenzie, &c. was prior te
that of Meflrs Rofs and Ogilvie ; and as it unqueftionably rendered her adjudica-
‘tion the. firft effe@ual one as to the fupenorxty, fhe -maintained, that the fubfe-
quent proceedings: of thefe gentlemen, in applying to the Crown for a confirma-
tion, were iivegular and inept ; and that the infeftment in the property granted
by her to herfelf was fufficiently authorifed. In fupport of thefe propofitions,
the :
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