Steri 82 CLAUSE. / 2328

_‘1795 May 1. ' '
The Earw of Fire agmnft st MARTHA M‘KENZIE and ELIZABETH Fraser.

ALsxanper UpNeY Durr, by postauptial contract of mar.riage, disponed ‘ to
““and in favour of his wife, Mrs-Margaret Duff, in case she shall happen to sur-
¢ vive him, and to her heirs, -executors, and assignees, the whole moveable goods,
¢ gear and ¢ffects, whichi shall belong to him at the timeof his decease, including
“ heirship moveables, household furniture, outsight and insight plenishing, silver
‘ plate, jewels and linens ; and in..general, all moveable goods and effects, of
¢ whatever kind and denomination, shall happen to belong-to him at the time of
-¢ his death; and that-free of all debts and deductions whatever.’

Mr Udney Duff predeceased his wife ; and on her death, the Earl of Fife, .:

her general dxsponee, brought an action agamst her. Husband’s Executors, in-which
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he claimed, under -this -clause, - his -whole personal - estate, amounting to above ..
L. 15,000, consisting of bonds and bills, and L. 400 in bank-notes, found in his -
repositories at his death. On the other hand, Mrs Martha M‘Kenzie, and Eliza-- .

beth Fraser,s Mr. Duff’s Executors, contended, that.the. clause.reached corpore
mobilia only,. in contradistinction to nomina debitorum ; and

Pleaded : If it had been intended to. convey bonds.and bills,” or evenr money,
they would have been expressly enumerated ;. but so-far from this, the clause is
‘ enpressed in technical Ianguage which. is‘understood-to: comprehend only move-

“able goods’ properly -so- called, not debts nor ready‘money: - Besides, as-the .-

clause enumerates household fiirmiture; silver-plate; &e. -it-can only- carry things
of the same sort with, and not of greater value than, those enumerated ; Dirle-
ton, voce INmisiTION ;. Clerk- Home; p. 93- 18th- February 1737, Cuningham a-
gainst Livingston, voce: Presumprion ; Ker against Young, No 29. p. 2274
Fraser against Smith, No 59. p. 2322 ; Fac. Col. No 2335. p. 250, 17th Novem-
~ber 1758; Johnston against Wilson, woce PresumpTioN.

The Executors also-took notice of some particular circumstances attending the"

execution. of. the -deed,- frofa-which they inferred, that it was.not the granter’s

intention-to include his.money estate ; and they founded on Fountainhall’s report

_of the decision, 13th December 1698, Henderson against Bier, as tending to
support their “construction, though, upon' special circumstances, an opp031te
judgment was given, yoce GENERAL ASSIGNATION. :

Answered : The word ¢ goods’ comprehends executry of all kinds, and.is so
applied in the statutes 1540, c. 120.; and 1690, c. 26. In like manner, °gear,’
both in law and in common language, means ready money, and nomma debito-
rum, and is accordingly expressly.used in.that.sense.in the act.1669, c. 19. The
words ¢ goods and gear,’ taken together, therefore,. clearly carry the whole per-
sonal estate ; Henderson against Bier, -voce. GENERAL . AssicNATION. . Tt.is

5

true, that.in the cases referred.to by the defenders, a more.,hmltedsgmﬁcatxcm a3
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was given'tothe words. But this arose from its being apparent from the remain-
der of -the clause, that the granter meant to use them in a more confined sense,
a reason which does not occur here; for although household furniture, silver
plate, &c. are afterwards enumerated, yet the expression used in that part of the
«clause does not restrict the grant to these and similar articles. On the contrary,
it conveys Mr Duff’s whole moveable goods, gear, and effects, ¢ including’ these
particulars; from which it is evident, that other articles of greater value, not
enumerated, were meant to be conveyed ; and these can only be ready money
and nomina debitorum. '

Tre Lorp ORDINARY took the cause to repart.

Tae CourT, on the grounds stated for the defender, unanimopsly found,
¢ That the conveyance in the contract of marriage by Alexander Udney Duff,
in favour of Mrs Udney Duff, in the event of her surviving him, extends only to
the ipsa corpora of moveables, and does not include debts or sums of money.’

A reclaiming petition for the Earl of Fife was refused wn:hout answers, 16th

June 1795.

Lord Ordinary, Eskgrove. Act. Dean of Faculty Erskine, 7. W, Murray.
Alt. Tait, Monypenny. Clerk, Home.
R. Dawidson. Fol. Dic. v. 3. p. 126. Fac. Gdl. No 169. p. 393.

¥ * In this case there were cros appeadls.—TuE Housz -of Lorps Onprase
and ADerDGED, That the original and cross -appeals be dls;mssed, apd that the
fmterlocutogs therein appealed from be-affirmed.

SECT. IX.

Liberty of ‘Dispo_ning without Consent.—Making Provisions a Burden
on Lands.—Obliging to lay out on .Sufficient Security.—General
Abrdgatory(.}_lausé in an Act of Parliament.—Relieving from Public
Burdens.

1724. December g. Erspern WHITE ggainst Brssie Moor.

Patrick WHITE, sometime after marriage with Bessie Moor, purchased a tene-
ment in Aberdeen; and there being no contract of marriage betwixt them, he
took the rights thereof to himself and wife in liferent, and to the heirs of the

_marriage in fee, hut with special provision and condition, ¢ That it should be

¢ Jawful for him to burden the said houses with any sums of money, less or more,



