ARRESTMENT. 763

1796 Decamber 4.
' GAVIN HADDOW against Arcmsarp Cameserr and Company.

DaniEL MACINTOSH of Antigua, remitted to Allans and Gow of Glafgow, to
whom he owed L. 38:12s. a bill for L. 200 on Drummond and Company of
London.  The bill was inclofed in a letter, which mentioned that he meant foon
to-draw on them in favour of his other creditors.

The bill was received by Allans and Gow on the 2d January, and was payable
on the roth' March 1994. On the 25th February 1794, after the bill had been
accepted, an arreftment was ufed by Andrew Pitcairn in the hands of Allans and
Gow, on ‘a debt due by Macintofh, whn:h was afterwards acquired by Gavin
Haddow.

Magintofh, on-the goth January 1794, drew a bﬂl on Allans and Gow, in fa-
vour of Archibald Campbeil and Company, for L. 89 : 15s. payable thirty days
after fight. This bill was protefted for non-acceptance on the rzth April, and
for mon-payment on the 15th May 1794, before which time the bill on Drum-
ménd and'Company was paid.

- On-the 9th December 1994, Gavm :Haddow executed a fecond arrefiment in
his aws name. - He afterwards infifted in a procefs of furthcoming, which was
conjoined with a multiple-poinding on the part of the arreftees.

Arehibald Campbell and Company ob_)e&ed to the validity of the ongmal ar-
refiment.  Gavin Haddow in fuppert of it, :

Pleaded,- An accepted bill is, in law, confidered not merely as a document of
debt, but as equivalent to goods or money ; and, accordingly, no extrinfic excep-
tion can be fated aghinft payment of it. At the date of the ‘arreftment, there.
fore, Allans and Gow were in the fame fituation as if they had held money
belonging to ‘Macintofh equal to the amount of the bill. Its acceptance by
Drammond and- Company laid them under the neceflity of paying it to Alans
and Gow, who therefbre became the {ple creditors in it, fo much fo, that an ar-
reftment could not have been ufed by a creditor of Macintofh in the hands of the
Drummonds ; and the claim which Macintofh had againft Allans and Gow from
that period, was merely to account for the furplus, after payment of their own
debr. 'I"heyfwm:e his trultees guoad ultra ; and it is a fettled point, that the in-
tereft of the‘trufler may be attached by arreftment in the hands of the truftee,
whatever be the nature of the truft-eftate, Erfk. B. 3. T. 6. § 5. and 6. ; Kilk.

v. Arreﬁmeﬁt Ne-8. t0. No g51. p. y15. and No 52. p. 721. of this Dl&mnary,
2 Sth February 1780 Grierfon againft Ramfay, No 84. p. 759.; 14th January
1779, Macleod againft Crichton, Fac. Col.' N6 53. p. 94. voce VIRTUAL.

Nor <.jk>es it make any difference that the term of payment had not arnived at

the date of the arreftment. The acceptance of the bill had transferred the debt

to Allans and Gow, and the eventual claim which Maciatelh had againft them .

i

- could only be attached by arreftment.
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Answered, 1mo, A bill of exchange, notwithftanding its ftatutable privileges, is
a mere nomen debiti. When Allans and Gow received the bill in queftion, they
were creditors of Macintofh. The receipt of it made no alteration on their fitua-
tion, except giving them additional fecurity for payment ; and it is incompetent
to arreft a fecurity in the hands of a creditor of the common debtor; 22d June-
1742, Carmichael againft Mofman, No 72. p. 740.; sth March 1767 and 14th
July 1968, Creditors of Thomfon and Tabor, No 81. p. 753. A creditor holding
a fecurity is in a very different fituation from a truftee. He is neither liable in
diligence, nor can he be forced to denude ; and had Drummond and Company
been fubject to the jurifdiction of the Court, an arreftment would have been com-
petent in their hands. While, therefore, the arreftment by Haddow is ineffectual,
the draught in favour of the refpondents, with the proteft taken on it, after Allans
and Gow had received payment of the bill, muft be confidered as a' completed
aflignation to the fund in medio, to the extent of the debt. -

2do, As the bill was depofited with Allans and Gow, for the purpofe of ena-
bling Macintoth to draw on them in favour of his other creditors, the bill granted
to the refpondents, and which was prior in date to the arreftment, is to be con--
fidered as an aflignation intimated before the former was executed ; Erikine, b.
3. tit. 6. § 7. 23d January 1756, Souper againft Creditors of Smith, No 76. p. 7447
gth February 1759, Stalker againft Aiton, No 77. p. 745.

TuE Lorp OrpiNaRry, ¢ in refpect the fund in medio was a nomen debiti, and
¢ that the arreftment thould have been laid in the hands of the debtor, found the
¢ arreftment at Andrew Pitcairn’s inftance, when the arreftee was only in poffeflion
¢ of the inftruétion of debt, was inept, and therefore preferred Archibald Camp-
¢ bell and Company to the fund in medio,upon the intereft produced for them.’

On advifing a petition and anfwers, the competency of an arreftment by Mac-
intofh’s creditors in the hands of Drummond and Company, was doubted, the jur
exigendi being invefted in Allans and Gow ; and it was ftated, that the decifions
of the Court had gone to eftablifh the competency of an arrefiment, in all cafes
of vefted rights, where an adjudication could not be led.

But, on the other hand, it was obferved, The fund in medzo, at the date of Pit-
cairn’s arreftment, might have been competently arrefted by the creditors of
Macintoth, in the hands of Drummond and Company, had they refided in Scot-
land, though the arreftment fo ufed would have been defeafible by an onerous
indorfation. A bill of exchange cannot be attached by arrefiment as a corpus
more than a bond or other obligation, in the hands of a truftee, before he has re-
ceived payment of it. The terms of the letter inclofing the bill do not affect the
queltion, as it did not fpeCLfy in whofe faw our the draughts were afterwards to be
granted. ‘

Tae Lorps adhered.  (See Birr of L\( HANGE. )

Lord Ordinary, Fustice-Clerk Braxfield. ‘Tor Haddow, Dav. Williamson.
Alt, Cranston. Clerk, Gordon.
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