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Lorp Presipext— In order to give cffect to the
argument of the reclaimer, we should have to re-
strict the right of this lady to a liferent. There is
no middle course; it is either a fee or a liferent.
And it would be very strange that this lady should
be sole residuary legatec, and yet be restricted to
a liferent, when there is no trust constituted by the
testator. The thing is impracticable to work out.
The bequest is to Charlotte Murray direct, and
executors are named. If this lady had been of full
age, the ‘executors would have been bound, so soon
as the residue was realised, to pay it over. That was
their duty, and there is nothing in the will torestrain
them. So long, no doubt, as this lady was under
aze, there werc provisions for guardianship, but
she is now long past that age. All conditions of
that sort have flown off, and all that remains as a
condition of her right is the clause of return. In
these circumstances, the law is plain that the re-
siduary legatec is fiar of the residue.

Agents for Mrs Stephen and husband—Hamilton
& Kinnear, W.S.

Agents for Charlotte Murray—Wilson, Burn, &
Gloag, W.S.

Friday, January 31.

HOWDEN (ROCHEID'S TRUSTEE) ¥. ROCHEID
AND OTHERS,

Entail—1685, ¢.22— Prohibitory, irritant, and resolu-
tive clauses—Facts and deeds done— Bankrupt.
Objections to validity of deed of entail, stated
by trustee onsequestrated estate of former heir
in possession, deceased, founded (1) on alleged
defect in the resolutive clause, by reason of its
not containing the words restrictions and limita-
tions ; and (2) on the alleged omission in the
irritant clause of words nullifying written in-
struments made in contravention of the pro-
hibitions of the cntail, repelled.

Entail—Pro Indiviso Right— Contraction of Debts.
Objections (1) that the subjects entailed were
originally a pro indiviso right; and (2) that
the prohibitory clause was defective in regard
to the contraction of debt, repelled by Lord
Ordinary on the authority of Stewart v. Nicol-
son, and Arbuthnott, and his judgment ac-
quiesced in.

These were conjoined actions of declarator and
declarator and adjudication at the instance of James
Howden, C.A., trustee on tho sequestrated estate
of James Rocheid of Inverleith, in the county of
Mid-Lothian, against Charles Henry Alexander
Frederick Camillo Everhard James John Rocheid,
heir of entail in possession of Inverleith and Darn-
chester, and the other heirs called in the deed of
entail—the principal conclusion of the action being,
to have it found and declared that the disposition
and deed of entail of the said lands, executed in
1749 by Mrs Elizabeth Rocheid, ¢ was not, during
the possession of the bankrupt, the said James
Rocheid, of the subjects contained therein, and is
not now a valid and effectual tailzie in terms of
the Act of the Parliament of Scotland, passed in
the year 1685, chapter 22, entituled ‘Act concern-
ing Tailzies,” in regard to the prohibitions against
alienation and contraction of debt, and alteration
of the order of succession, but was, and is, invalid
and ineffectual under the said Act in regard to all
or some of the said prohibitions; or, at least, that

under the said Act the said subjects were not held
by the said James Rocheid under the fetters of a
strict entail, but were fee-simple in his person, liable
to his debts and deeds, and have been transferred
to the pursuer as trustee foresaid, and now stand
vested in him by force of the said sequestration,
and act and warrant of confirmation in his favour
freed from all limitations or entail fetters, for be-
hoof of the creditors of the said James Rocheid.”
The prohibitory clause provided that ‘it shall
not be lawfull to nor in the power of the said
Alexander Kinloch and the heirs whatsomever of
his body, or of any other of the heirs succeeding to
the said lands and estate above disponed, to alter,
innovate, or change this present tailzie and settle-
ment or yet the order of succession hereby prescribed,
nor to do any other deed that may import or inferr
any alteration, innovation, or change of the same
directly mor indirectly; nor to sell, annalzie, or
dispone either irredeemably or under reversion;
nor yet to wadsett or burden with infeftments of
annualrent or any other servitude or burden my
lands and estate above written or any part thereof;
nor to sett tacks nor rentalls of the same for any
longer space than nineteen years or for the sctter’s
lifetime and always without diminution of the
rentall except where such diminution happens of
necessity as when a sufficient tenant cannot be
found to pay the whole rent, in which case the
same is to be sett by publick roup to the highest
offerer; nor yet to contract debts upon the said
estate, nor even to committ treason (as God forbid);
nor to do any other fact or deed of omission or
commission, civil or criminal, directly or indirectly,
in any sort whereby the said lands and estate hereby
disponed or any part thereof may be affected, ap-
prised, adjudged forfeited become escheat confiscat
or any manner of way evicted from the said Alex-
ander Kinloch and the heirs whatsomever of his
body, or from the other heirs before specitied suc-
ceeding to the said lands and others foresaid, or
this present settlement and tailzie, or the succes-
sion to the said estate prejudged, hurt,or changed.”
The irritant and resolutive clause provided * that
if the said Alexander Kinloch or the heirs what-
somever descending of his body or the other heirs
before specified and the descendants of their bodies
succeeding to the said lands and estate hereby
disponed, shall contraveen or fail to fulfil and obey
and perform the several conditions and provisions
above exprest, or any one of them, or shall act
contrair to the said restrictions and limitations, or
any of them ; that then and in these or any of
these cases not only such facts, deeds, debts, omis-
sions, and commissions, done, contracted, neglected,
or committed contrary hereto, with all that may
follow thereupon shall be in themselves void, null,
of no avail, force, strength, or effect, as if the samo
had never been done, contracted, negletted, or
committed, in so far as concerns the lands and
estate above written, which nor no part thereof shall
be anyways affected, burdened, or hurt therewith
in prejudice of the said Alexander Kinloch, and
the heirs descending of his body, or any other of
the heirs above specified, appointed to succeed by
virtue of thir presents; but also the person or per-
sons so contraveening or ffailzieing to fulfill the
before written conditions and provisions, or any of
them, shall for themselves only ipso facto amitt,
lose, and tine their right and interest in my said
lands and estate, and the samen shall become void
_and extinet, and the said lands and estate shall
devolve upon and belong to the next heir of tailzie
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who would succeed if the contraveener were natu-
rally dead, albeit descending of the contraveener’s
own body; and it shall be lawful to such next heir
to pursue and obtain declarators upon the contra-
vention or ffailzieing to observe and fulfil any of
the said provisions or conditions or obtain adjudi-
cations of my said lands and estate, or to obtain
themselves served retoured infeft and seased therein
as heir to the person who died last vest and seased
in the same before the contraveener had right, or
to use any other method which may be legall or
formall at the time for establishing the right to
the lands hereby disponed in their person, and
that without respect to any alteration, innovation,
or change made or to be made by the contraveener,
and without the burden of any debts, deeds, omis-
sions, or commissions of the said contraveener what-
somever which anyways in law may import or be
interpret to import a contravention of the said
clauses or one or other of them contained in this
present tailzie, and the person so succeeding and
all his or her subsequent heirs of tailzie shall be
Iyable to the same clauses, conditions, provisions,
and irritancies.”

The pursuers pleaded inter alia—2. ©* The subjects
or right described in the deed of tailzie, and con-
tinued in the whole subsequent titles, being a mere
proindiviso right, there is no valid tailzie.

«3. The prohibitions and clauses irritant and re-
solutive of the deed of tailzie not being applicable,
at least to the extent of a pro indiviso half thereof,
to the specific lands allocated under the decrees of
division to the deceased James Rocheid, and belong-
ing to him at the time of his death, there was no
valid tailzie of said lands, and the same were pos-
sessed by him in fee-simple, and were, and are,
subject to his debts and deeds.

“4, As the deed of tailzie does not contain the
statutory prohibition against contraction of debt, or
any irritant or resolutive clause applicable to such
a prohibition, the subjects or right described in the
entail are open to the diligence of the creditors of
the bankrupt.

45, The prohibition in the tailzie against selling,
alienating, or disponing is ineffectual, because it is
not directed against the subjects or right intended
to be entailed.

6. The resolutive clause of the deed of tailzie is
inoperative and invalid, because the heir taking
upon a contravention by sale or alienation, cannot
make up a title without representing the contra-
vener.

“7. The irritant and resolutive clauses of the deed
of tailzie not being insert in the instrument of re-
signation following thereon, and thuat instrument
being a part of the investiture, the provisions of the
tailzie are invalid and ineffectual.”

The Lord Ordinary (Muze) repelled the defeuces,
go far as stated against the pursuer’s title to sue,
and also a defence of res judicata: found that the
entail was a valid and effectual entail under the
provisions of the Act 1685, c. 22, sustained the
defences on the merits, and assoilzied the de-
fenders. On the merits of the case, his Lordship
said, in a note—“On the merits of the action,
the discussion before the Lord Ordinary related
mainly to the objection to the irritant and
resolutive clauses of the entail, which run very
much into one another, based on the omission of
the words ‘or shall act contrair to the said re-
strictions and limitations’ from the resolutive branch
of the clause, and which is a point not free from
difficulty ; because, reading the clause by itself, it

is so worded as to be calculated to lead to the in-
ference that the words ‘conditions and provisions’
were used by the entailer in a different sense from
the words ‘restrictions and limitations,” and that,
while the former were used as applicable only to
things directed to be done, the latter were alone
used with reference to things prohibited. But
when the entail is examined as a whole, the Lord
Ordinary does not think that the words ¢ conditions
and provisions ’ can be held to be there used in such
a limited sense. For neither in the prohibitory
clause, nor indeed throughout the entail, are the
expressions ‘restrictions and limitations’ to be met
with except in the irritant clause, while in the pro-
hibitory clause itsclf the three cardinal prohibitions
against sale, contraction of debt, and alteration of
the order of succession, are introduced as provi-
sions: and as the expression ‘conditions and pro-
visions’ are sufficient to cover the ordinary limita-
tions and restrictions of an entail, and are, more-
over, the only words used in the statute 1685 as
descriptive of the statutory prohibitions, the Lord
Ordinary has come to be of opinion that the re-
solutive clause, in the present case, is not open to
objection, and that very much on the same grounds
as those embodied in the judgment of the late Lord
Anderson in the case of Todd’s T'rustees v. Rocheid,
founded on by the defender, but which, as it was
not proved to have been instituted for behoof of the
general body of Mr Rocheid’s creditors, cannot, it
is thought, constitute a res judicata against the pre-
sent action.

“The other objections raised by the pursuer to
the entail, with the exception (1) of that founded
ou the fact that the subjects entailed were origin-
ally a pro indiviso right, and (2) that taken to the
prohibitory clause as defective in regard to the
contraction of debt, were not insisted on before
the Lord Ordinary. And although these two ob-
jections were not given up it was not disputed that
they were ruled by previous decisions in thig
Court. The Lord Ordinary has repelled the first
of them in respect of the decision in the case of
Stewart v. Nicolson, Dec. 2, 1859, and the other
upon the authority of the case of Arduthnott, 27th
May 1865.”

The pursuer reclaimed.

Soviorror-GeNeraL (Minuar) and Frasen for re-
claimer, cited Duff on Feudal Conveyancing, section
260; Graham, 10 D. 399, 433, affd. 6 Bell’s App.,
447; Roxburgh and Lochbuie Entail, Sandford, p.
264; Howden v. Fleming, 3 Macph. 754, affd. 4
Macph. 41; Lumsden, 2 Bell’s App. 115; Ogilvie
v. Airlie, 2 Macq. 270; Buchan v. Erskine, 4 Bell’s
App. 38; Hay v. Hay, 13 D. 947 ; Steel v. Speid,
15 8. 618.

Lozrp Apvocate (Gorpox) and Jorx MarsaaLL for
respondent, cited Jamieson, 15 D, 336 ; Maxwell, 22
D. 1841; Maxwell, 14 D. 537 ; Howden v. Fleming,
ut supra; Murray, 2 Bell's App. 100, 121 ; Buchan
v. Erskine, 4 Bell’s App. 43,

At advising—

Lorp Presipext—In this case the Lord Ordinary
has repelled the defences in so far as they are
pleaded against the pursuer’s right and title to in-
sist in the present action, and also the defence of
res gudicata. The defender has mnot reclaimed
against that part of the interlocutor, and we are
therefore 10t called on to consider it. There is an-
other very important question on which we have
had no argument, although it is necessarily raised
by this reclaiming note. Imean the subject of the
second and third pleas [reads]. The Lord Ordinary
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s of opinion that these pleas are overruled by the
case of Stewart v. Nicolson, 22 D. 72, and the pur-
suer appears to be of the same opinion, for he has
not insisted on them. I am anxious that this
should be quite understood, for I have not formed
any opinion on the very important question raised
by these pleas, and which seems to me to be a ques-
tion of very great difficulty. The judgment in the
case of Nicolson was not unanimous, and the Court
as at present constituted has had no opportunity of
considering that judgment. But we must take the
case as presented by the parties, the pursuer admit-
ting that he was bound by the case of Nicolson.
The next objection to the entail was that the pro-
hibitory clause is defective in not effectually pro-
hibiting the contraction of debt. That also the
Lord Ordinary held to be decided by the authority
of Arbuthnott (3 Macph. 835), and I entirely agree-
with the Lord Ordinary that the judgment there is
fairly applicable here; and indeed there is little
doubt of the matter on the merits, Another objce-
tion to the prohibitory clause was, as I understand,
not stated to the Lord Ordinary, but was argued to
us, that the words are not effectual to prohibit sale,
but the objection seems to me so untenable that I
s 'all not waste time by dealing with it. The clause
is as good in that respect as in any entail I have
seen. But there is an objection to the irritant and
resolutive clause. The resolutive clause is said to
be deficient because it does not apply to all the
cases contemplated by the irritant clause, or to all
the prohibitions in the prohibitory clause. The
ground of this objection is, that the irritant clause
declares that *if any heir shall contravene, or fail
to fulfil and obey and perform the several conditions
and provisions above expressed, or any one of them,
or shall act contrair to the said restrictions and
limitations or any of them, then and in these or
any of these cases not only such facts, deeds, debts,
omissions, and commissions done, contracted, ne-
glected, or committed contrary hereto, with all that
may follow thereupon, shall be in themselves null,”
&ec.; whereas the resolutive clause is thus ex-
pressed—* But also the person or persons so con-
travening or failing to fulfil the before-written con-
ditions and provisions, or any of them, shall for
themselves only, ipso facfo, amit, lose, and tine
their right and interest in my said lands,” &e. It
is contended that there are certain cardinal prohibi-
tions which are not effectually covered by the
words conditions and provisions, and can only be
covered by the words restrictions and limitations, ac-
cording to the true construction of these words as
o:curring in this deed of entail. Itis hardly neces-
sary to say that it is only in consequence of the
contrast there is between this and the other clause
that the objection has any plausibility. But it is
essential that it should be shown that, according
to the phraseology of this entail, there are certain
prohibitions which are called conditions and pro-
visions, and others which are called restrictions
and limitations, so that the entailer cannot be al-
lowed, by using one term only, to cover the whole.
But how does this stand in fact? = Have we any
means of defining what are the precise meanings
the entailer attached to these different terms, con-
ditions, provisions, restrictions, and limitations?
In so far as the word restrictions is concerncd,
it occurs only once beyond this place in the ir-
ritant clause, and that is in the part of the
deed which refers to the fetters to be inserted

in all the ftitles, where this expression is used, *

hall cause insert in the instruments of resigna-

tion, and haill other conveyances of my
said lands and estate, all the provisions, condi-
tions, declarations, restrictions, and irritances con-
tained in the present tailzie.” The word lLmita-
tions does not occur in any other part of the entail.
There is only one other part of the deed in which
there is anything like a multiplication of words
naturally of the same meaning such as here, which
is in the end of the resolutive clause, where it is
said that a person succecding on forfeiture by con-
travention “shall be liable to the same clauses,
conditions, provisions, and irritancies.” It is only
necessary to add that the expression restrictions and
linitations occurs nowhere but in the irritant clause.
Keeping these observations in view, it seems im-
possible to sustain this objection. The whole words
seem to me to be convertible terms, and to mean
the same thing; and, therefore, whether the en-
tailer uses both or only one expression, the cffect
is the same. I therefore think the Lord Ordinary’s
judgment is sound, and I have greater confidence
in arriving at that conclusion for this reason, that
in a previous judgment in the same case, Lord
Colonsay took the same view.

The only other objection is on the irritant clause,
and this requires a good deal of attention. The
irritant clause starts with this introduction, “that
if any heir shall contravene or fail to fulfil the
several conditions and provisions above expressed,
or any one of them, or shall act contrair to the said
restrictions and limitations, or any of them, then
and in these or any of these cases, not only such
facts, deeds, debts, omissions, and commissions,
done, contracted, neglected, or committed contrary
hereto. with all that mayfollowthereupon,” &e. Itis
said that there are no words here nullifying written
instruments made in contravention of the prohibi-
tions of the entail, but only what fall under debts
contracted, and therefore the prohibition is not
fenced with an irritant clause. This depends on
the interpretation of the words facts and deeds done.
1t is obvious that if we added to the word done the
word made or granted, there would be no room for
the objection. But it is said that while deeds done
or granted, or done or made, would have cured the
defect, in this deed as it stands the only facts and
deeds which are irritated are facts and deeds of the
nature of acts committed, and not of instruments
executed. This is an important question, and it
would be still more important if it were new ; bnt
it is one of those questions of construction which
has occurred often, where it has been held thatthe
words we are dealing with are liable to different
interpretations, according to the company in which
they are found. Deeds done may, in certain instru-
ments and certain places, mean only acts com-
mitted, but it is just as clear that in other deeds
and places they may mean written instruments
executed, or may mean both. There is nothing in
the words themselves that necessarily limits them
to mere acts committed. Taking the clause by it-
self, it seems to be the natural meaning of the clause
that any kind of deed, whether act or written in-
strument, that is done by the heir of entail in con-
travention, is to be declared null. And when we
consider whether there are any antecedents to this
expression to limit its application, we find none,
There is one case which I think it right to mention,
because it is so very nearly in point as almost to be
conclusive, the case of Lockkart, 20th May 1841.
(His Lordship then referred to that case, more
especially for the opinion of Lord Moncreiff.) I
am for adhering to the Lord Ordinary’s interlocutor.
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The other judges concurred.
Agents for Pursuer—Scott, Moncrieff, & Dalgety,
S

.Aéents for Defender—J. & F. Anderson, W.S.

Friday, January 31.

SECOND DIVIS1ION.
M‘CUBBIN'S EXECUTORS ¥. TAIT.

Donation—Deposit-receipt—Fraud—Facility and Cir-
cumvention. An old man having deposited in
bank two sums of money, one in name of him-
self and his housekeeper, payable to either or
the survivor of them, and the other in name of
himself, for behoot of his housekeeper ; and he
having delivered to her both deposit-receipts,
and allowed the money to remain so deposited
until his death, Aeld, in a question with his exe-
cutors, that a donation of both sums of money
had been effectually constituted; and a chal-
lenge of the donation, on allegations of fraud
and facility and circumvention, held, after
proof, not to be maintainable.

Mr Ebenezer Stott Black, writer in Wigtown,
was appointed curator bonis to John M:Cubbin,
sometime draper in Newton-Stewart, ou 18th March
1866. Mr M‘Cubbin was then possessed of about
£3000, which was deposited in bank on deposit-re-
ceipts. The defender, who was his housekeeper,
was found by the curator bonis to be in possession
of two deposit-receipts, dated 27th October 1865
and 7th December 1865 respectively, one for a sum
of £295, and the other for a sum of £200. These
receipts were in the following terms :—

“National Bank of Scotland’s Office,
“ Newton-Stewart, 27th Oct. 1865.

“Received from Mr John M‘Cubbin and Mar-
garet Tait, both Newlon-Stewart, two hundred and
uinety-five pounds sterling, to their credit in de-
pusit-receipt with the National Bank of Scotland,
payable to either or survivor of them.

“ By order of the Board of Directors,
“ ALexANDER WaucH, agent,”

“Clydesdale Banking Company,
“ Newton-Stewart, 7th Dce. 1865.

“ Received from Mr John M‘Cubbin, for behoof
of Margaret Tait; his housekeeper, N.-Stewart, two
hundred pounds sterling, which is placed to his
credit with the Clydesdale Banking Company.

“Tromas KErr, agent.”

The cuwrator boris, on Tth August 1866, raised
this action against the defender concluding to have
her ordained to deliver up to him the said two de-
posit-receipts, and for declarator that the sums
therein contained were the sole and exclusive pro-
perty of John M‘Cubbin. He averred on record :—

“Mr M¢Cubbin is now upwards of seventy-eight
years of age. He has been for several years labour-
ing under mental and bodily weakness and imbe-
cility, which render him quite incapable of manag-
ing his own affairs, or fur the transaction of any
kind of business. The defender has for several
years lived alone with him as his lousckeeper.
From his mental and bodily condition she has had
the entire management of him and of his affairs,
and has acquired great influence over him. She
has had access to all his repositories, and to all his
writings and documents of every sort, and, in parti-
cular, to the two deposit-receipts which she now
refuses to give up.

-

+ Mr M:Cubbin did not give to the defender the
deposit-receipts in question, or either of them, but,
having access as aforesaid to his writings and docu-
ments, she has wrongfully taken possession thereof,
and now refuses to give them up. Mr M‘Cubbin
did not, by taking the said deposit-receipts in the
terms in which they bear to have been granted,
place beyond his own control the money therein
contained, or any part thereof. He did not thereby
give to the defender any vested interest in the
said deposit-receipts, or in the money therein con-
tained.

“Mr M‘Cubbin was—at the dates when the said
deposit-receipts were respectively granted, and has
ever since continued—incapable, from mental in-
capacity, of transacting any kind of business, or of
making any donation of the said receipts or of their
contents; or otherwise, he was weak and facile in
mind and easily imposed upon, and the defender, tak-
ing advantage of her position, and the great influ-
ence she had acquired over him, did, by fraud and
circumvention, or one or other of them, induce him
to take the deposit-receipts in question, in the
terms in which they respectively bear to be granted,
and did induce him to give them to her.”

These averments were denied by the defender,
who made the following statement :—¢The de-
posit-receipts, dated respectively 27th October and
7th December 1865, were obtained by Mr M‘Cub-
bin for the defender’s behoof, and were delivered
by him to her while he was in a sound and dispos-
ing mind, in consideration of his attachment to
and regard for her, which he constantly expressed
to all his friends and acquaintances, and in con-
sidcration of her having, in compliance with his
earnest request, engaged to remain with and take
care of and attend to him from the’term of Whit-
sunday 1863 to the time of his death, which the
defender did.”

Mr M‘Cubbin died on 5th September 1866, and
thereupon the executors named in his will sisted
themselves as pursuers of this action.

The Lowrp Orpinary (Kinvocm), after a proof
taken under the Evidence Act, pronounced the fol-
lowing interlocutor and note :—

“ BEdinburgh, 22d February 1867.—The Lord Or-
dinary, having heard parties’ procurators, and made
avizandum, and considered the process, proof, and
productions—Finds it proved, 1lst, That on 18th
March 1865 the late John M‘Cubbin deposited the
sum of £295 in the National Bank, at their office
in Newton-Stewart, on a deposit-receipt bearing
the sum to have been received from him and the
defender Margaret Tait, and to be payable to
either, or the survivor; 2d, That on 27th October
1865 this receipt was, by the authority of the said
John M<Cubbin and Margaret Tait, renewed by
another for the same amount, taken in the same
terms; 3d, That on 7th December 1865, a sum of
£200 was deposited by the said John M‘Cubbin in
the Clydesdale Bank, at their office in Newton-
Stewart, on a deposit-receipt taken by authority of
the said John M-Cubbin in name of him, the said
John M:Cubbin, for behoof of the defender Mar-
garet Tait: Finds it not proved that at any of the
dates when the said deposit-receipts were taken,
the said John M‘Cubbin was in such a mental eon-
dition as to render him incapable of authorising
their being taken in the terms which they respec-
tively bear: Further, finds it not proved that the
said receipts were talken in the terms borne by them
through fraud or circumvention on the part of the
said defender; assoilzies the defender from the



