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“The said trustees may hold the residue of said
funds first and second hereby assigned for behoof
of my said wife, for her liferent alimentary use
allenarly, during all the days of her life, and ex-
clusive of my jus mariti and right of administration;
and, after her death, for my liferent alimentary use
allenarly, during all the days and years of my life
thereafter; and I provide and declare that the
said liferent in favour of the said Flora M‘Lean or
Sloane, and of myself, shall be strictly alimentary,
not affectable by the debts or deeds of the life-
renter, nor attachable by the diligence of credi-
tors; (8) Upon the death of the survivor of my
saild wife and me, should we be survived by any
lawful child or children of me, the said John
Sloaune, whether procreated of the present or any
future marriage, or their issue, I direct the said
trustees to hold the residue of said funds for be-
hoof of my said children jointly with the issue of
any predeceaser per stirpes, and upon their attain-
ing the age of twenty-one years, in tlhie case of
males, and, in the case of females, upon their at-
taining that age or being married, whichever event
shall first happen, to pay over to them their respec-
tive shares; (4) In the event of there being none
of my children or their issue alive at the death of
the first deceaser of me and my said wife, or of
their all predeceasing the survivor of us, I direct
my trustees to hold the said residue and remainder
of said funds for behoof of any party or parties I
may appoint, by any writing under my hand,
whether mortis causa or otherwise; and failing
such appointment, then for behoof of the survivor
of me and the said Flora M‘Lean or Sloane in
fee.” The trust assignation contained an express
discharge of the truster's jus mariti and right of
administration, and appointed the trustees tutors
and curators to any of the beneficiaries under the
trust who might be in pupilarity or minority. It
also declared that the provision in favour of the
truster’s wife and children should be accepted by
them in full of all claims, whether of terce, jus
relictee, legitim, or otherwise competent to them
by, at, or through his decedse, in any manner of
way. The only consideration for the said trust
assignation was the foresaid exclugion, and the
truster’s natural obligation to provide for his wife
and family. The deed contained no reserved power
of revocation.

The trustees accepted the trust, and intimated
the assignation to Mr Turner’'s trustees on 29th
October 1868. They have received from these
trustees £3000, and at the same time they have
been informed that Mr Sloane’s share in the suc-
cession will amount to about £5000, and this
special case was presented in order that it might
be ascertained whether those sums went to the
trustees under the trust assignation to Mr Sloane
or his creditors.

The effect of the assignation by Mr Sloane was
to make him insolvent, and he has been so ever
since.

Mr Sloane now maintained that he executed the
trust assignation under essential error as to the
amount of his share of Mr Turner’s succession, and
he claimed that the surplns over and above the
£4000 should be paid to himself subject to the
claims of his lawful creditors. All the parties to
the special case admitted that he did not anticipate
that any large surplus would revert to him over
and above the £4000. It was also admitted that
the error under which Mr Sloane laboured did not
arise from neglect on lis part to use the informa-

tion available to him ag to the value of hisinterest
in Mr T'urner’s succession ; but from the intricacy
of the calculation necessary to ascertain his inte-
rest, and the circumstances that there were pend-
ing questions involving an increase or diminution
of his interest, and that the estate of Mr Turner
had not been then realised, and its value could not
be correctly ascertained.

The prior creditors of Sloane, on the other hand,
maintained that the trust-assignation must be set
aside so far as it affected them, until their debts
were paid; both under the statute 1621, cap. 18,
and at common law.

The following were the questions of law sub-
mitted for judgment:—* (1) Was the error under
which the party of the first part admittedly
laboured, at the time of granting the said voluntary
trust-assignation, of such a nature as to entitle
him to have that assignation set aside or restricted,
in so far as it disposes of the truster’s interest in
Mr Turner’s succession to any greater extent than
the sum of £3000, and such further sum as may be
required to defray the expenses of the trust; or is
the said assignation now restrictable to any ex-
tent; and if so, to what extent? (2) Are the parties
of the third part entitled to have the said trust-
assignation set aside, in whole or in part, to the
effect of obtaining payment of their claims, or part
thereof, out of the fund thereby assigned, in pre-
ference to the claims of the beneficiaries under
said trust-assignation; and if so, to what extent
and effect.

M<Larex for the party of the first part.

H. J. Mo~crIEFF for the parties of the second
part.

WarsoN and MackinTosH for the parties of the
third part.

At advising—

Lorp JusticE-CLERK—The opinion I have
formed is, that there are no relevant allegations
of essential error as inducing the contract. The
fact is, that at the time of the settlement the
granter was aware of all the facts that could be
known. He knew that the amount of the fund
was uncertain. Even if it should turn out that
the reault is not what he expected, that constitutes
merely an error of judgment. It isnow conceded—
as it could not but be—that this deed, having had
the effect of making the granter insolvent, cannot
have any force against prior creditors.

Lorps CowaN, BeENHOLME, and NEAVES, con-
curred.

The Court found that there was no relevant
statement of essential error, and therefore
answered the first question in the negative; but,
in regard to the second question, they held that
the deed, being gratuitous, and granted with the
result of making the granter insolvent, it could
not be allowed to prejudice the prior creditors of
the granter, and consequently answered the second
question in the affirmative.

Agents—William Archibald, S.8.C,; J. & R. D.
Ross, W.S.; J. & R. Macandrew, W.S,

Friday, December 2.

FIRST DIVISION.
MACANDREW (FRASER'S TRUSTEE) AND
OTHERS ¥. JOHN AND DONALD FRASER,

Process—Interim  Order—Ultra petita. Where,
upen closing the records in conjoined actions
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of reduction and suspension, and while the
question of title tosue was still undecided, the
Lord Ordinary had issued an interim order
for delivery— Held that the order was incom-
petent ¢n hoc statw; and that, under the spe-
cial circumstance of the case, it was wullra
petita, being neither concluded for in the sum-
mons, nor craved in the note of suspension.

This wus a reclaiming note against an interim
interlocutor, pronounced by Lord Gifford in two
conjoined actions of reduction and suspension, at
the instance of Colin I.yon Mackenzie of St Mar-
tins, residing in Inverness, as trustee under a trust-
disposition, dated 8th January 1868, granted by
John Fraser, ironmonger, Inverness, for beloof
of his creditors, against the said John Fraser,
Donald Fraser, residing at Platchaige, in the
county of Inverness, his brother, and Lord Lovat,
for his interest as landlord of the farm of Plat-
chaige. The action of reduction was signeted
on 11th March 1870, and concluded for the re-
duction of an assignation to the lease of the said
farm of Platchaige, granted by the defender John
Fraser to his brother the said Donald Fraser;
and also for decree of removing from said farm,
and cession of said farm and stock thereon to the
pursuer. Defences were lodged for the defenders
John and Donald Fraser, but no appearance was
made by Lord Lovat. 'T'he suspension and inter-
dict was raised on 25th March 1870, and prayed
that the defenders, or either of them, be interdict-
ed from using or carrying away the stock, crop,
farm implements, manure, furniture, and otler
effects, from the said farm of Platchaige; and also
for interdict against the said defenders, or eithicr
of them, labouring, sowing, or planting the said
farm, The said note also prayed for interim in-
terdict, and, if necessary, that a manager be ap-
pointed to labour said farm. Interim interdict was
granted on 28th March 1870. On 11th May 1870
the estates of the said John Fraser were seques-
trated ; and Henry Cockburn Macandrew, solicitor
in Inverness, was appointed trustee on the said
gequestrated estates. Mr Macandrew was sisted
as a party to both actions, and has insisted in them
accordingly. The defender Donald Fraser at no
time laid claim to the stock, &ec., on the said farm
of Platchaige: but, when called upon by the pur-
suer Macandrew to deliver up said stock, &c., re-
fused to do so until he had been paid for taking
care of and feeding the stock, maintaining that he
had a lien and right of retention for what he had
laid out in so doing.

The Lord Ordinary, on 19th July 1870, closed the
record in both actions, and counjoined them, and
on the same day, on the motion of the pursuers,
pronounced the interlocutor now reclaimed against,
which was in the following terms:—“The Lord
Ordinary having heard parties’ procurators on the
motion of the pursuers and suspenders for warrant
to obtain possession of the stock, implements,
manure, and furniture which belonged to the bank-
rupt John Fraser, in respect it is admitted by the re-
spondent Donald Fraser that (Ans.17) ¢ he does not,
and never did, claim any right under the said as-
signation to the stock, crop, furniture, and other ef-
fects mentioned,” ordains the defender and respond-
ent Donald Fraser to give up and deliver to the
suspenders and pursuers the whole moveable stock,
geparated crop, implements, manure, and furniture
on the farm of Platchaige, which belonged to the
said John Fraser, and grants warrant to the sus-
penders and pursuers to receive and take posses-

sion thereof, reserving all questions and claims be-
tween the parties.”

The defenders Jolin and Donald Fraser had pre-
liminary pleas in both actions of want of title in
the pursuers to sue said actions; and at the time
when the interlocutor complained of was pro-
nounced the question of title was still undecided.

At the hearing the SorLiciTor-GENERAL and
MacgrinNTosH, for the reclaimers and defenders,
argued, that such an order was not competent, be-
ing neither concluded for in the summons, nor
prayed for in the note of suspension; and that the
order was further incompetent at such a stage of
the case when the question of title was still undis-
posed of.

MarsaaLn and Wartson, for the respondents
and pursuers, contended, that the interlocutor
shiould be sustained, the defender Donald Fraser
having rendered it necessary by his refusal to give
up the stock; and that it was moreover competent,
being concluded for under a declaratory conclusion
in the summons.

At advising—

The Lorp PrEsIDENT—There are two processes
before the Court—the one of reduction, declarator,
and count and reckoning, the other of suspension
and interdict ; and there were two records made up
in these actions. On 19th July last the Lord Ordi-
nary closed the records in both actions, and then
conjoined the processes, and on the same day pro-
nounced the interlocutor now under review. Now
that interlocutor is of a very peculiar nature, and
I am not sure that I ever saw anything like it be-
fore. It proceeds on the ground that the defender
Donald Fraser “ does not, and never did, claim any
right under the said assignation to the stock, crop,
furniture, and other effects mentioned;” and on
the strength of that he “ordains the defender and
respondent, Donald Fraser, to give up and deliver
to the suspenders and pursuers the whole moveable
stock, separated crop, implements, manure, and
furniture on the farm of Platchaige, which be-
longed to the said John Fraser, and grants war-
rant to the suspenders and pursuers to receive and
take possession thereof, reserving all questions
and claims between the parties.” The words
used are of great importance—he *“ordains” and
¢ grants warrant,”’—he does not *“ decern.” This is
not a decree; it is only an order, and is not ex-
tractable, and, of course, it was not meant to be
extractable, but to be put into execution de plano,
and to allow the pursuers to take away the stock
of the farm. Now, whether it was competent at
this stage of the action to pronounce such an order,
and with such conclusions in the summons, is the
question before us. We find that the defenders
have preliminary pleas of want of title in the pur-
suers to insist in either of the actions, and that at
the time of pronouncing this interlocutor the Lord
Ordinary actually had the question of title at
avizandum. There can be no doubt that if e finds
that the pursuers have no title, the result will be
most singular. Therefore I doubt whether such
an interlocutor is competent, on that ground alone.
But, upon consideration of the conclusions of the
summons and the prayer of the note, its incompe-
tency becomes quite clear. The note in its prayer
does not ask for such an order. As regards the
conclusions’of the summons, they are different and
more complicated. The declaratory conclusion
certainly concludes—whether the assignation “ be
reduced or not, it ought and should be found and
declared that said Colin Lyon Mackenzie, as trustee
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foresaid, has the only good and undoubted title to
the whole cattle, sheep, stock, crop, implements of
husbandry, household furniture, and other effects
of every description, situated on the said farm of
Platchaige, and also to the said lease thereof, and
to possess and labour the said farm, and reap
the crops thereof during the present year 1870,
subject always to the rights of the said Right
Hon. Thomas Alexander Fraser, Lord Lovat, as
landlord of said farm; and the said Donald Fraser
ought and should be decerned and ordained by de-
cree foresaid, instantly to remove from the said
farm, and to cede to the said pursuer the possession
of the cattle, sheep, stock, crops, implements of
husbandry, household furniture, and other effects
of every description situated thereon, in order that
the pursuer, the said Colin Lyon Mackenzie, may
have access to the same, for the purposes of the
gaid trust, and to labour, sow, and reap the crops of
the said farm, as aforesaid, for the purposes of said
trust, subject always to the rights of the landlord,
ag aforesaid.” Now it must be kept in view that

there are three defenders in the action of redue-

tion, &c.—First, John Fraser, the bankrupt ;
second, Donald Fraser, his brother; and third,
Lord Lovat, the landlord of the farm, and these
three are all called to “hear and see the same and
all that has followed or may follow thereon.”
Lord Lovat does not appear in the action, and
does not think it necessary to appear. I can quite
understand that he does not choose to say what he
will do as regards either party as tenant of his
farm. But if there had been a conclusion that,
whatever the defender Donald Fraser might be
found entitled to, he would be ordered to give over
the stock and other furnishings of the farm; in
that case, I have no doubt that Lord Lovat would
have put in an appearance in this action. I do
not think that there is anything like such a con-
clusion as I have hinted at in this action. I
think that under this summons the stock is meant
to go along with the farm, and the conclusion
which I have quoted fully carries me out in this
opinion. In it Donald Fraser is called upon to re-
move from the farm, and to cede to the pursuer the
possession of the stock and other furnishings of the
farm. Doesthat mean that the two are to be sepa-
rated ? No, the pursuer concludes to get into
possession of a stocked farm, and that is the clearer
on account of the words ““in order that the pursuer
may have access to the same,” &c. I am therefore
of opinion that this interlocutor is incompetent as
ultra petita; and though the question as to whether
it was expedient does not accordingly arise, I am
also of opinion that it was inexpedient at the stage
of the case at which it was pronounced.

T.orps DEAS and ARDMILLAN concurred,

Lorp Kinvoca—I think it clear that, whatever
the terms employed, this is a judgment on the
merits—though the wording of the interlocutor is
peculiar. I am of opinion that this judgment was
pronounced at an improper stage. There is still
an objection to the pursuer’s title fo sne stand-
ing undecided—the result of discussing which may
be that the action is dismissed. The conclusions
of the summons are complicated ; and though I do
not say that they cannot be unravelled, still it
would be a matter of difficulty to do so satisfac-
torily at present.

Lord Ordinary’s interlocutor recalled, and the
pursuer’s motion refused.

Agents for Reclaimers—Murdoch, Boyd & Co.,
8.8.C.

Agents for Respondents— Mackenzie, Innes &
Logan, W.S.

Friday, December 2.

SECOND DIVISION.

DALGLEISH & FORREST v. MILLER.

Sale—Double Distress—Mulliplepoinding. A hav-
ing purchased certain articles of furniture for
£156, for which he granted a promissory-note
payable one month after date, his mother a
few days afterwards sold them to an auctioneer
for £50. After delivery, and before payment,
the auctioneer discovered the previous trans-
action, and received notice from the creditor
in the promissory-note, which was dishonoured,
that he must not pay over the £50. Arrest-
ment was algo used in his hand of any sum
due by him to A; and, instead of paying, he
raised an action of multiplepoinding. Said
action dismissed, on the ground that there was
no double distress; that the arrestment did not
attach the sum of £50 due to the mother of A ;
and that the sale was for ready money.

This was an action at the instance of Mrs
Millar to recover the sum of £50, said to be due to
her as the price of certain articles of furniture
which she had sold to the defenders, who were
auctioneers in Edinburgh. The defence to the
action was, that the defenders had been interpelled
from making payment by other parties in the fol-
lowing circumstances :—They alleged that imme-
diately after they got delivery of the articles in
question, they ascertained that they formed the
greater portion of furniture bought by the pur-
suer’s son from Messrs Finlay & Son, cabinet
makers, a few days before, at the price of £156,
6s. 7d., and for which he had granted a promisgory-
note payable one month after date.

They alleged further :— Messrs Finlay & Son
claimed the price of the articles sold by the pur-
suer, on the ground énter alia that the price was
due to their debtor to whom the articles of furni-
ture belonged. On 8th April 1870 Messrs Finlay
& Son protested the said promissory-note, and in
virtue of a warrant to arrest contained in the ex-
tract registered protest of that date, arrested in the
hands of the defenders the sum of £200 sterling,
less or more, due and addebted by them to the said
William Waddell Millar, or to any other person or
persons for his use and behoof. The object and
effect of this arrcstment was to attach in the de-
fenders’ hands the sum now sued for. On 11th
April 1870 the estates of the said William Wad-
dell Millar were sequestrated in terms of the
¢ Bankruptey (Scotland) Act 1856," and at the
meeting for the election of a trustee Mr James
Hogarth Balgarnie, C.A., Edinburgh, was elected
trustee, and he has since been confirmed by the
Sheriff of Edinburgh. On 27th April current,
Mr James Knox Crawford, 8.8.C., as agent for
Mr Balgarnie, wrote the defenders, intimating
that he, Mr Balgarnie, as trustee foresaid, claimed
the price of the furniture from the defenders.
Messrs Finlay and Mr Balgarnie both maintain
that the furniture did not belong to the pursuer,
but to ber son, and that no change of possession
had taken place to the effect of transferring the
property from him to the pursuer. The defenders



