Cal. Rail. Co, v. Barr’s Trs.,
Oct, 28, 1871,

The Scottish Law Reporter. 51

Company from Martinmas 1845, with interest, as in
full of all claims competent to them and Hamilton

- againat the complainers, and that they proposed to
amend their claim in the arbitration accordingly.
The debate on the case was then concluded, the
complainers having refused to accede to the offer
above mentioned, on the ground that the whole
nature of the claim was altered from being a claim
for Barr’s Trustees for twenty-one years certain
(leaving open Hamilton’s claim for the remainder
of his tenancy) to a claim for the value of Hamil-
ton’s life interest as at 1845, and that thereby the
arbitration would cease to be under the statute, to
which they were not bound to agree.

At advising—

Lorp Jusrtior.Crerk — Hamilton sub-set the
subject of the liferent lease to Barr, to have an en-
durance of twenty-one years, but not till after the
Railway Company’s notice. 'The result is that the
right of Hamilton to grant a right to the ground
embraced in the notice was extinguished, but the
obligation on Hamilton to make over to Barr his
interest in the damages to be got from the Com-
pany is unquestionable. There then followed the
notice by the Railway Company to Barr, the nego-
ciations between them, and ultimately this arbi-
tration. The present application is to suspend the
arbitration proceedings, on the ground that Barr’s
Trustees have no title, The twenty-one years have
now expired ; Hamilton is still alive ; and so Barr's
Trustees have claimed-damages for these years,
leaving over the surplus of the liferent lease to
form a separate claim for Hamilton. That was a
great difficulty in the arbitration, and the Company
were not bound to submit to it. But Barr's Trus-
tees have now got a full assignation and power to
discharge, and are thus now, but only now, in a
position to proceed with the arbitration, It was
said that it is not competent to alter the nature of
the claim, but if the claim for the twenty-one years
be beyond the respondents’ right, there is no ob-
jection to its being restricted, which is now pro-
posed to be done, and there is therefore no objec-
tion to the arbitration proceeding in regard to the
claim as so restricted.

Lorp Neaves concurred. It was, in conse-
quence of the sale to the Railway Company, in-
competent for Hamilton by a lease to create any
new right in Barr, but then Hamilton could, by
giving a lease subsequent to sale, assign to Barr his
claim against the Railway Company, on the prin-
ciple of inferred or implied assignation. From the
first Barr was an assignes, aud had a good basis
for a claim, but his title, as it originally s10od, was
complicated, and the Company were entitled to
have it cleared up; and that has now been done,

Lorp Cowax and Bxymoume concurred,

The Court found the respondents linble to the
complainers in expenses, which were modified to
one-half of the taxed amount.

Connsel for Complainers—Mr Watson and Mr
I‘S‘;Jsohnstone. Agents—Messrs Hope & Mackay,
) Counsel for Respondents—Mr Shand and Mr
J. C. Lorimer, Agents—Messrs Duncan, Dewar,
& Black, W.8.

Friday, November 10.

FIRST DIVISION.

MAITLAND’S TRS. ¥. MISS MARGARET MAIT-
LAND AND THE REV. WILLIAM KEITH.

Testament— Holograph—Insanity. In the reposi-
tories of a dcceased was found an envelope
containing a deposit-receipt. On the envelope
was written, *To my executors.—Miss Mar-
garet Maitland. This nine bundred pounds
belongs to her; five hundred to be sunk for
her, and the remaining four to be given her.
—Thomas Maitland.” It was proved that
only the signature and address, * To my exe-
cutors,” were in the handwriting of the de-
ceased. Held (diss. Lord Deas) that the
writing was not entitled to the privileges of a
holograph writing, and that the bequest was
invalid.

Held further, unanimously, that the granter
was not of gound mind at the date when ke
subscribed the writing.

The late Mr Maitland of Pogbie died on 27th

January 1870, leaving a trust-disposition, dated

12th April 1858, by which he conveyed his whole

estate, heritable and moveable, to trustees, of
whom the raisers of the present multiplepoinding
are the survivors.

The purposes of the trust were—In the first
place, the payment of the truster’s debts, . In
the second place, for payment of any legacies or
donations the truster might choose to leave, and
particularly of the several legacies therein men-
tioned. In the third place, for payment of the
whole free rents of the truster’s lands, and the in-
terest of the residue of the trust-estate to the
truster’s son Thomas Maitland the younger. In
the fourth place, upon the death of Thomas Mait-
land the younger, for payment of certain provisions
to the child or children of the said Thomas Mait-
1and the younger, other than his eldest son (£2000
if only one child; £3000 if two or more). And
lastly, upon the death of the said Thomas Maitland
the younger, the trustees were directed, after
satisfying the other purposes of the trust, to dispone
the lands of Pogbie, and whole residue of the trust-
estate, to the heirs-male of the body of his son
Thomas Maitland the younger, and failing such
issue, then fo the truster’s sister Mrs Christian
Grabam Maitland or Keith, spouse of Dr James
Keith, and the heirs whatsoever of her body,
whom failing to the truster’s nearest heirs and
assignees whatsoever.

Thomas Maitland the younger predeceased his

-father, without male issue, but leaving one daugh-

ter, Miss Margaret Maitland. Mrs Keith also pre-
deceased the truster, and the Rev. William A,
Keith, as her eldest son, became entitled, under
the destination in the trust-deed, to the estate of
Pogbie and the residue of the trust-estate.

In July 1862 a petition was presented to the
Court for the appointment of a curator bonis to Mr
Maitland, as being incapable of managing his
affairs, The Court appointed a curator bonis, and
Mr Maitland continued under curatory till his
death, on 27th January 1870. At the time of the
appointment, among Mr Maitland’s papers was
found an envelope containing a deposit-receipt for
£900, dated 241h April 1861. On the back of the
envelope was writien—
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¢ To my Kxecutors,
“ Miss Margaret Maitland.

“ This nine hundred pounds belongs to her;
five hundred to be sunk for her, and the remaining
four to be given her,—THoMAS MAITLAND,”

This £900 formed the fund én medio. 1t was
claimed by Miss Maitland as bequeathed to her,
and, on the other hand, by Mr Keith, the residuary
legatee, as a part of the residue of the trust-estate,
on the ground that the writing on the envelope
was neither holograph nor tested, and the bequest
therefore invalid; and further, that Mr Maitland
was not of sound mind at the date when the writ-
ing was executed.

The Lord Ordinary (JErviswoopr) allowed a
proof before answer, the import of which, as regards
Mr Maitland's state of mind, will be found dis-
cussed in the vpinion of Lord Ardmillan.

Lorp JERVISWOODE, on 25th June 1871, pro-
nounced the following interlocutor :—* Finds,
primo, ag matter of fact—1s¢, T'hat on or about the
20th of May 1862 the now deceased Thomas Mait-
land of Pogbie, who was then possessed of con-
siderable estate and funds, heritable and moveable,
desired the witness Isabella Montgomery, who was
then in his service as housekeeper, to bring to him
a certain bank deposit-receipt for £900, which was
then in a drawer in a room at Pogbie, occupied at
the time by Mr Maitland as his bed-room; and
that thereafter the said Isabella Montgomery, act-
ing on what she then understood to be the wish of
Mr Maitland, wrote on the envelope, which now
forms No. 7 of process, the words * Miss Margaret
Maitland—This nine hundred pounds belongs to
her; five hundred to be sunk for her, and the re-
maining four to be given her:’ Finds that Mr
Maitland then stated to the said Isabella Mont-
gomery that he would sign the said writing on the
envelope, but was as she thought, at the time un-
able to do so, until the said Isabella Montgomery
wrote his name on a piece of paper, from which he
copied the signature ‘Thomas Maitland,” as the
same now appears on the said envelope (No. 7):
Finds that he then wrote on the said envelope the
words *T'o my executors,” which also now appear
on the said No. 7 of process: And 2d, That at the
time foresaid, and when the said deceased 8o acted
and wrote the words above specified, he was insane,
and was not of o sound disposing mind: Finds,
secundo, and as matter of law, that the said writing,
No. 7, is invalid and ineffectual : Therefore repels
the claim made on behalf of the claimant Miss
Margaret Maitland, which is founded thereon, and
appoints the cause to be enrolled with a view to
further procedure, reserving meanwhile the matter
of expenses.”

Miss Maitland reclaimed.

Miirag, Q.C., and TRAYNER, for her, argued— '

(1) The writing is probative, inasmuch as it is
holograph in its essential parts; Ersk, iii, 2, 22;
Stair, iv, 42, 6. (2) It is adopted by anticipation
by the trust-deed, which directs the trustees, who
are named executors, to pay any legacy the truster
may choose to leave, (8) The words in Mr Mait-
land’s handwriting are sufficient to import adop-
tion of the whole; Macfarlane v. M‘Intyre, March
1,1821, F.C. ; Brodie v. Muirhead, Feb, 1, 1870, 8
Macph, 461, On the question of insanity, refer-
ence was made to Nisbet, June 30, 1871, and cases
there cited.

Gurarie Surta and Brair for Mr Keith,

At advising—

Lorp Ampmintan—Two questions have been

presented for consideration in this case. A deci-
sion on either of these questions would be sufficient
for disposal of the case. But both questions have
been argued. I was disposed to think that both
questions have been decided by the Lord Ordinary,
but I now understand it was not so. It appears,
however, to be right, and I think it is the wish of
the parties, that a judgmeunt on both questions
should now be given,

In April 1868 Mr Thomas Maitland of Pogbie
executed a trust-settlement, in which he directed
his trustees to pay out of his estates, including his
lands at Pogbie, his debts aud ‘“any legacies or
donations I may choose to leave,” and in which
he makes a provision of £2000 for any child of his
gson Thomas Maitland, Miss Margaret Maitland,
the only child of Thomas Maitland junior, appears
as a claimant of £900, in addition to her said pro-
vision.

The claim of Miss Margaret Maitland for the
sum of £900 is rested on a document in the fol-
lowing terms :—* To my executors—Miss Margaret
Maitland, This Nine hundred pounds belongs to
her., Five hundred to be sunk for her, and the
remaining Four to be given her.—Signed Tromas
Marrraxn,”

It is sufficiently proved that the words ¢ To my
executors,” and the words * Thomas Maitland,”
being the signature, are in the handwriting of the
late Thomas Maitland, grandfather of the claimant.
The remaining part of this writing is not in the
handwriting of Thomas Mgitland. A deposit re-
ceipt by the Bank of Scotland for £900, dated 24th
Aypril 1861, was found among his papers, put up in
the same envelope a8 the writing above mentioned.
Indeed, the writing is on the back of the envelope. .
It has no date. 1t is said that this document con-
tains a valid and effectual bequest of £900, in re-
spect that it is signed by Mr Maitland, and ad-
dressed by him to his executors. I am of opinion
that the claimant’s plea on this head is not well
founded. The words expressing bequest or gift;
the words expressing the sum said to be be-
queathed ; and the name of the person said to be
legatee or donee, are' not in the bandwriting of
Mr Maitland. The signature is his. That of
course cannot of itself make the writing hole-
graph, nor give it validity if it is not holograph.
Then, cau it be held that the addition of the words
‘‘to my executors,” at the beginning of the writ-
ing, has the effect either of making the writing
holograph, or of making it valid though not holo-
graph ?

I am of opinion that the writing before us is not
rendered holograph by the additions made to it,
and I am also of opinion that, not being holograph,
it is not effectual.

This case is quite different from the class of
cases to which we have been referred, where effect
has been given to a writing, not holograph or
tested, in respect of a reserved power contained in
a previous settlement to make bequests by any
writing under the hand of the testator. In such
cases the writing, though informal, is made effec- -
tual by adoption and recognition in the prior deed.
The prior deed in such a case is read as a relaxa-
tion of the ordinary requirements of law; and in-
formal writings, if distinct and genuine, are sus-
tained in respect of such relaxation. There is no
such relaxation here.

Nor does this case resemble another class of
cages, where a writing is only partly holograph, and
yet is suetained as holograph, because, being signed
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by the maker, the substantial parts of the document
are holograph, In this case not one single word
conferring a bequest, setting forth the sum, or
specifying the legatee, is in the handwriting of
Mr Maitland. In no sense is this writing a holo-
graph bequest. In point of faet, it is not so; and,
in point of law, its character and its effect cannot
be viewed as altered by the two parts of the
writing which are holograph.

There are a great many authorities on this
point, and I have carefully considered them, I
shall not now examine them. It issufficient to
mention the cases of Lady Baird Preston’s Trustees,
July 15, 1856, 18 D. 1246, Wilsone's Trustees v.
Wilsone, Dec. 13, 1861, 24 D. 163; Young’'s Trus-
tees v. Ross, Nov. 8, 1864, 3 Macph. 10; Crosbie v.
Wilson, June 2, 1865, 3 Macph. 870; and Brodie
v. Muirhead, Feb. 1, 1870, 8 Macph, 461. This
last case, though biiefly reported, was carefully
considered. I think it went as far as any case
which has been decided in our Courts in giving
effect to a writing not itself holograph, in respect
of the addition of words undoubtedly holograph,
I agree entirely with the remarks made in that
case by your Lordship now in the chair; and I
concurred in the decision. The question even
there was one of some delicacy, but #he ground of
decision was, that the holograph words were
plainly relative to the words which were not holo-
graph, and that the words binding the defender
were in his own handwriting. It is not so here.
In several old cases’ in the Dictionary the same
point was considered. These cases were decided
mainly in consideration of the words which were
holograph in the writing. If these holograph
words expressed the obligation, or, as the old
lawyers termed it, ‘‘contained the substantials
thereof,” the writing was sustained. Ifthe writing,
in so far as holograph did not express the obliga-
tion, and did not contain “ the substantials thereof,”
the writing was not sustained. Among other cases
I may just mention the case of Vansv. Malloch,
Jan. 23, 1675, M. 16,885 ; George Heriot v. Blyth,
Nov. 1681, M. 17,020; Allardice v. Forbes, Jan. 25,
1710, M. 16,862,

Oun these grounds, on which I shall not further
enlarge, I am compelled to arrive at the conclu-
sion that the improbative character of this writing
is fatal to the claim of Miss Margaret Maitland,

We have next to consider the plea, separately
urged by the trustees, to the effect that when the
late Mr Maitland signed the document founded
on he was insane,

This question, interesting and important in
every point of view, was fully argued on both sides.
On the question of fact there are some points
which appear to me to be heyond reach of dispute.
That Mr Maitland was seriously insane previous
to and up to the alleged date of this document is
beyond a doubt, It is abundantly proved, and I

scarcely think that was disputed at the bar. That -

he was also insane very shortly after the said
date is proved by several witnesses who had good
means of information, and whose testimony is en-
tirely reliable. It is sufficient on these two points
to mention the witnesses Isabella Moutgomery,
Jeanie Montgomery, the Rev. Mr Cooper, Mr Ar-
chibald Broun, Dr Otto, and Dr Skae. Mr Mait-
land's insanity was characterised and evinced by
a specific and particular insane delusion. That
delusion was that he had lost Pogbie, that he had
been robbed and ruined by Dr Otto, and that he
himself was a beggar. That he laboured under

this delusion—that it was altogether groundless—
that it excited and disburbed his mind—and that
in respect of that delusion, and with reference to
all subjects or transactions within the scope or
influence of that delusion, he was ineane, is
abundantly proved. I cannot doubt it. Now, by
his settlement, dated in April 18563, a provision of
£2000 had been made for the child, if any, of his
son Thomas Maitland junior. The claimant Mar-
garet Maitland is the only child of that son. To
make an additional provision to her of £300 by a
writing of the nature of a bequest was, in my
opinion, looking to the whole ascertained circum-
stances of this case, a proceeding within the seope
and subject to the influence of the insane delusion
to which I have adverted. 1 still retain the
opinion which I expressed in the case of Nisbet,
and which I need not now repeat. In its most
important features this case stands in contrast to
the case of Nisbet. In the case of Nisbet the
medical testimony, and the nurse’s testimony, and
the testimony of friends who visited Major Nisbet
immediately before and at the date, and immedi-
ately after the date, of the deed challenged, was
all in favour of his sanity. It is not so here. I
can find no witness in this case who, knowing Mr
Maitland, and having opportunity of observing
him at or near to the date in question, has de-
clared that he considered Mr Maitland sane. The
whole evidence is the other way.

In the next place, the rational conversation and
conduct of Major Nisbet at and about the date of
the deed rendered his recovery, or a lucid interval,
very probable. A lucid interval of a considerable
period, say of a month or more, was quite pro-
bable even in the most unfavourable view of Major
Nisbet’s case. I mean probable on the proof, not
a3 a mere conjecture.

Still further, in the case of Major Nisbet there
was little insane delusion; and there was no con-
nection between any insane delusion which on the
proof he could be said to have had, and the deed
he executed, while the deed itself, originating in
his own mind, was rational and natural, and was
in accordance with expressed intentions. Here
the insane delusion of Mr Maitland had special
reference to his property, and part of his property
he disposed of by this writing. In dealing with
his property, heritable or moveable, he was in
thought and in act within the scope and influence
of the delusion by force of which he insanely be-
lieved that he had been plundered and made a
beggar by Dr Otto. If this writing is sustained
Miss Maitland gets £900 in addition to her pre-
vious provision. But her previous provision was
out of Mr Maitland’s estate, and Mr Maitland in-
sanely believed that he had no estate, If he
fancied that ber provision of £2000 was lost
with the rest of his estate, and if, under that fancy,
he gave this £300 to make up to her for the
loss, ther his insane delusion was at the root
of the bequest, and the writing making the
bequest on such a footing cannot be considered
rational. It is also to be noticed that, as proved
by Isabella Montgomery, Mr Maitland wished
to send the £900 at once to Miss Margaret Mait-
land, then a young girl at a boarding-school.
If he wished to do this in order to save it from
the hands of Dr Otto, whose power and desire to
plunder him he insanely dreaded, he being even
disturbed by the fancy that ¢¢Otto dealt in magie,”
then the writing was certainly not ‘“a rational act
rationally done,” The manner in which he dealt
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with his gold watch and £10 seems to support this
view. Isabella Montgomery says that on one
occasion, after Dr Otto had been visiting Mr Mait-
land, he (Maitland) being much excited, gave his
wateh and £10 to his grieve James Montgomery,
telling him to give the watch to Mrs Keith when
he, Mr Maitland, died. Isabella Montgomery,
whose testimony 1 see no reason fo doubt, and
without whose testimony the claimant eannot
prove the writing founded on, says that Mr Mait-
land gave the watch to his grieve because he was
afraid that Dr Otto would tuke his watch. This
was not only a groundless but an insane fear. It
was the very fear which overcame his reason, the
very delusion by which his mind was insanely
swvayed. Now, if he signed the writing in ques-

tion under this same fear of Dr Otto, and with the

intention of eaving the £900 from the plunder
which he insanely dreaded, and a belief in which
was hig insane delusion, then he was under the
influence of the insane fear and the insane delu-
sion when he signed the writing.

The case of Nisbet has been very strongly pressed
on us, I have no wish even to qualify the opinion
which I expressed in the case of Nisbet, in regard
to the effect of partial insanity, in regard to the
possibility of lucid interval, and in regard to the
strong presumption in favour of a deed rational

and just., But this is a very different case. No
lucid interval has been here proved. It has
scarcely even been definitively suggested. The

writing challenged might indeed have been ra-
tional and natural under other circumstances; but,
viewed in its true light, and under the actual
circumstances here ascertained, it was not, in my
opinion, rational, but was connected with, and was
actually the produet of, the insane delusion. I do
not now dwell on the evidence of the eminent
medical gentlemen examined for the claimant,
though I have carefully considered it. They
did not know Mr Maitland. They did not attend
or even see him professionally, I do mnot think
that the medical testimony of these gentlémen
goes beyond the expression of an opinion on
their part formed on information given them,
and without knowing or seeing the patient, that
& lucid interval was possible, But this is not
enough. The party who alleges a lucid interval
in such a case as this must prove it. It certainly
is not proved in this case.

The trustees have felt it their duty to resist
payment of this alleged bequest; and on both the
grounds to which I have adverted—1s¢, that the
writing founded on is not holograph and not pro-
bative ; and 2dly, that Mr Maitland was insane at
the date of the writing, and in the making of the
writing 1 am of opinion that the second and
third pleas in law for the Rev. Mr Keith should
be sustained, and thus Miss Maitland’s claim be
repelled.

Lorp Kivroce—The first question in natural
order which arises in this case is, Whether the
alleged testamentary writing is to be considered
as a holograph writing? If it is uot, it is impro-
bative, and cannot be read.

I am of opinion that the writing cannot be held
holograph, and is improbative. And here, I think,
wo must exclusively consider the document itself,
with such admissions, or evidence, as proves in
whose handwriting the ‘different parts of it are.
‘We cannot allow it to be set up by parole evidence
of its execntion. . .

Admittedly no part of it is in the handwriting
of the deceased Mr Maitland, except the address
at the beginning of it—¢‘To my executors,” and
the signature ¢ Thomas Maitland” at the end. I
consider this not to be enough.

I coneeive that nothing will give the character
of holograph to a document not wholly in the
handwriting of the alleged granter, unless either—

* 1st, There is so much of the material parts of it in -

his handwriting as sufficiently expresses its scope,
and makes the rest of it unimportant; or 2dly, By
words appended to it, over and ubove his signature,
he declares expreasly, or by indubitable implication,
that he adopts the whole writing as his, We have
instances in the books of documents held as holo-
graph on one or other of these grounds.

The present case presents neither of these two
elements. Irrespectively of the signature, there
is nothing holograph in the document except the
words at the commencement, ¢‘To my executors.”
This may prove that the document was intended
to operate as a codicil or testamentary instruction.
But what was claimed in it, that is, what was
testamentarily directed, is left altogether unestab-
lished. Nothing more is proved than that the
document was a testamentary writing of some
kind. But of what kind is left an utter blank,

Again, there is nothing appended to the docu-
ment except the simple signature; and so the case
does not come under the category of a document
formally adopted by holograph words expressive of
such adoption. It is settled thai. the mere ap-
pending of the signature is not enough; and here
there is nothing else. . An addition of approbatory
expressions, direct or implied, might have been
sufficient, as implying a knowledge and ratifica-
tion of all going before, But no such. addition
occurs. And with reference to the preliminary
words “To my executors,” they canuot imply any
knowledge and adoption of what comes after. An
addition at the end of a writing may bind the
granter to what goes before. But preliminary
words cannot fix or ratify what comes after, nor
leave any just inference as to what the body of the
writing was. There remains therefore nothing
in the document, so far as proved, by Mr Maitland
holograph, except that it was a testamentary
document of some kind or another, What it con-
tained there is no holograph to establish,

The second question before us is, supposing the
document probative, Whether it was executed by
the late Mr Maitland when in possession of a
gound disposing mind. T am of opinion that this
question must be answered in the negative, :

I think it clearly proved that at the time of the
execution of this writing, and both before and
after, Mr Maitland was, generally speaking, in a
condition of insanity. This is conclusively estab-
lished. His mind was wholly out of joint. He
was under a delusion as to his estate of Pogbie
having been taken from him by the practices of
his medical attendant and others, which indicated
entire unsoundness of mind. His conduct in con-
sequence was indubitably that of & madman. It
is needless to go into details, for his general un-
soundness of mind at this time was not disputed,
and all that was maintained was, that the docu-
ment must be held to have been executed by him
during a lucid interval,

That a lucid iuterval may occur in the case of
one generally insane, during which he may validly
execute a deed, needs not to be denied. But a
lucid interval involves nothing short of an entire
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cessation for the time of the insanity. This must
be clearly established to have occurred, the onus
lying on the party who avers such an interval.
Has anything of this kind been proved in the pre-
sent case? I think not.

I consider the only proof of the lucid interval
presented by the party averring it to lie in the
alleged rationality of the writing executed. All
the incidents of the insanity were indubitably the
same immediately before and immediately after
the execution of the writing, But the deed is
said to have been so rational as to prove that
during its execution the granter was sane. We
are asked, in short, to believe that a lucid interval
intervened, having precisely the endurance of the
execution of the writing, neither longer nor
shorter. I cannot adopt this view. 1 do not
think the rationality of a deed can be taken by
itself alone as conclusive of the sanity of the
granter. . It is a fact of the highest importance in
determining the question of sanity, But it is not
by itself conclusive, just because it does not neces-
sarily follow that, although rational in its aspect,
the deed was executed from a sane and rational
motive., The contrary is rather to be presumed in
the case of a man generally insane. To stampa

deed as rational, it muat be shown to be rational |

in the motive prompting its execution. I ean by
no means think this established in regard to the
writing now in question, It is not enough to say
loosely that a writing by which a sum of £900 is
given by a grandfather to his granddaughter is a
deed of a rational character. This may or may
not be the case according to circumstances. It
must further be shown that the writing was exe-
cuted under the influence of a rational view of his
position and relations. I have the greatest pos-
sible doubt of the sanity of the view under which
this writing was executed. Mr Maitland had al-
ready settled on his granddaughter a sum of £2000.
- It might be very rational to give her a sum of
£900 additional. But I have no security that he
did not do this under the influence of an insane
" belief that all his other means had been taken
from him, and that if he did not give her this
£900 she would have nothing whatever on which
to live. The evidence leaves it exceedingly pro-
bable that this was his condition of mind; and I
am disposed to adopt this theory as the true theory
of the proceeding. But so to hold is of course
utterly inconsistent with holding Mr Maitland
sane at the time of the execution of the writing.
The inference is directly the reverse.

At the same time it is not necessary to come to
an absolute conclusion as to the precise motive
prompting Mr Maitland to execute this writing,
It is enough if it be altogether uncertain whether
the motive leading to its execution was a sane or
insane one. This uncertainty, which is what will
generally, if not always, occur in such a case, is, to
my mind, altogether preventive of the writing
being considered valid. The general insanity
being assumed, the exceptional case is without
sufficient establishment.

I am therefore of opinion that Miss Maitland’s
claim must he repelled.

Lorp Deas — There are two questions in this
case—(1) Whether the writing is entitled to the
privileges of a holograph writing ? and (2) Whe-
ther at the time of the bequest the granter was in-
sane? The Lord Ordinary has explained verbally
that he did not intend to decide the first question,

I regret that it should have been thought neces-
sary to decide this question, It is always unsatis-
factory when there are two legal questions decided,
each sufficient for the decision of the case. In
my opinion this writing is entitled to the privi-
leges of a holograph writing. There are three
classes of cases that may be mentioned. First,
Where there is a deed declaring that any writing,
formal or informal, under the hand of the granter
is to receive effect. Second, Where the essential
parts are written by the granter. Third, Where a
writing not holograph is adopted by the party by
some writing which is holograph. It is not ie-
cessary in this last case that the words in the
granters handwriting shall be inter essentialia, if
they show distinctly that the writer adopted by a
holograph writing the words which are not hole-
graph. We must distinguish between the kinds
of documents. The same sort of adoption which is
sufficient in one case may not be sufficient in an-
other. In particular, the distinction between an
inter vivos deed and a mortis causa deed is important,
"This belongs to thelatter class. We must also look
to the circumstances in which it was granted. It is
quite competent to look at the evidence of Isabella
Montgomery, who wrote the body of the writing, to
see the circumstances, These begin as far back
as 1853, 1In that year Mr Mhaitland executed a
regular probative trust-settlement, in which he
conveyed his estate to trustees, whom he named
hisexecutors. They were directed to pay his debts
and any legacies he might choose to leave. When
he does wish to leave a legacy, he is in a feeble
state of health and afflicted -by paralysis, whicl
makes it very diffcult for him to write. He takes
the assistance of his housekeeper. It is not ma-
terial in what order he wrote — whether he wrote
“I'o my executors” first, dictated the bequest to
his housekeeper, and {hen signed ; or whether, as
she says, she wrote the words to his dictation, and
he then signed the writing and prefixed the words
“To my executors.” The question is Whether
the writing she wrote was adopted by him by his
signature and the words he prefixed to the writ-
ing? It is difficult to see a more complete adop-
tion. He wishes to make a legacy. He is not
very able to write, and gets his housekeeper to do
it. He deliberately puts his signature at the end,
and the words‘To my executors’ at the top.
He had already appointed executors by a holo-
graph deed. He addresses this note to them to
show that it is of a testamentary character of the
kind contemplated in the probative deed. Testa-
mentary writings are entitled to favour. I am of
opinion that this writing is entitled to the privi-
leges of a holograph writing.

There remains the question, Whether the writ-
ing was executed while the granter was insane?
I agree with Lord Ardmillan that no such question
arises here which was raised in Nisbet, viz., How
far a person may be subject to an insane delusion,
and yet make a good will? But, on the other
hand, I am. of opinion that it must be clea.rl_y
proved that insanity produced the deed. If this
had not been established, a difficult question
might have arisen. Externally, Mr Maitland's
conduct in executing this bequest was businesslike
and intelligent. And nothing could be more na-
tural and reasonable than a wish to increase Miss
Maitland’s provision. The ground on which I go
is that he was under an insane delusion which
directly affected what he did. Under the delusion
that his whole property was gone except this
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£900, he bequeathed it to Miss Maitland. Now,
the subject of his delusion was the state of his
affairs, the very thing essential to the making of
a good will. Therefore, although it was natural
to give her £900, it was clearly done under the
influence of an insane delusion.

Lorp PRESIDENT—I am of opinion that when
this writing was executed Mr Maitland was not
of a sound disposing mind. I do not think this
case can be decided as one of general insanity.
The true ground is, that Mr Maitland was labour-
ing uunder a special insane delusion, and that de-
lusion powerfully affected his mind in regard to
the subject-matter of the writing.  Upon that
ground I hold this writing invalid.

Upon the other branch of the case I agree with
the majority of the Court, I begin the few remarks
I make upon it by calling attention to the circum-
stance that the proof is entirely on the question
of insanity. If there had been no question here
except whether this writing is or is not entitled to
the privileges of a holograph writing, all the parole
evidence would have been incompetent and ex-
clnded, except for the purpose of ascertaining
whether this writing was in the handwriting of
the deceased, and what part of it wasso. That
being ascertained, the writing must stand or fall,
and cannot be affected by extrinsic evidence. 1
cannot follow Lord Deas into an examination of
the circumstances under which it was executed.
To do so would be to violate the fixed rule of the
law of Scotland, that a writing shall not be
esteemed probative unless it is tested in terms of
the statute, or is among the privileged writings.
T'he only privilege that can attach to this writing
is that it is alleged to be holograph. The only
words which are in the handwriting of the de-
ceased are his own signature and the address ¢“To
my executors,” The question is, whether this is
sufficient to confer the privilege of a holograph
writing on the whole document. There are two
exceptions to the general rule that a holograph
writing must be entirely in the handwriting of the
granter— First, Where the essential parts of the
document are in the handwriting of the granter,
and merely formal words are in the handwriting
of another person. Second, Where there are in the
handwriting of the granter words which clearly
express an adoption of what is not in his hand-
writing. Lord Deas admits that the former ex-
ception does not apply to this case, but he is of
opinion that there is enough to show adoption
of that part not in the handwriting of the deceased.
I am not aware of any case in which the principle
~ of adoption was earried further than this—that &
writing not holograph las been adopted by the
granter by a holograph writing, The most re-
markable case is that of M‘Intyre. In that case
there were two codicils to a will, the first not holo-
graph, the second holograph. The Court gave
effect to the non-holograph codieil, the holograph
codicil referring to and adopting the non-holograph
codicil, and making an addition to it. The only
other case of much importance is that of Christie’s
Trustees v. Musrhead, in which the words holograph
of the defender and held binding upon him were,
“received the sum of £50 stg.—James Muirhead.”
These words were written after words not holo-
graph, which showed that the money had been
advanced as a loan by his sister. It was held,
after some hesitation; that the words in the de-
fender's handwriting were sufficient to bind him,

being explained by the previous words. This case
is very different. There are no words holograph
of the testator expressive of his intentions at all.
The address to his executors only shows that he
had a testamentary purpose. What that purpose
is is not to be found, except in the words not in his
handwriting. Theréis nothing in his handwriting
to intimate anything beyond that he was going
to give some direction to his executors, It might
have been to pay a legacy, or to refrrin from pay-
ing a legacy. I1f we are to sustain this as a holo-
graph writing, we cannot say where we are to stop.
Suppose a person writes a skeleton will, and ap- .
pends his signature, while the legacies are filled
up by some one else, would that be a holograph
writing? The case would be at least as strong as
the present, A testamentary purpose would be
very clearly proved from the person writing a
skeleton will, There would be the subscription
there as lere. Still the person’s will would not
be expressed in the holograph part. The will does
not consist of the formal parts of the writing, but
of the substantial directions contained in it. 'I'o
sustain this writing as holograph would be to sanc-
tion a principle inconsistent with the general rule
of law,

The following interlocutor was pronounced :—

¢ Edinburgh, 16th November 1871.—The Lords
having heard counsel on the reclaiming-note for
Margaret Maitland against Lord Jerviswoode’s in-
terlocutor of 65th June 1871, recall the interlocutor
of the Lord Ordinary; Find that the writing
founded on by the claimant Margaret Maitland, as
containing a legacy of £900 in her favour by her
deceased grandfather Thomas Maitland of Pogbie,
is neither tested in terms of the statutes, nor holo-
graph of the said deceased,but js‘improbative, and
is therefore invalid and ineffectusl as a testamen-
tary writing : Find separatim, that when the said
deceased Thomas Maitland subscribed the said
writing he was labouring under insane delusions,
and was not of sound disposing mind; Therefore
of new repels the claim for the said claimant Mar-
garet Maitland, and remit to the Lord Ordinary,
with power to his Lordship to decern for the ex-
penses hereinafter found due, when the same shall
have been taxed ; Find the claimant the said Mar-
garet (Margaret) Maitland liable to the other
claimant the Rev. William Alexander Keith in the
expenses of the competition, and remit to the
Auditor to tax the account of said expenses when
lodged, and report to the Lord Ordinary.”

Agent for Miss Maitland—W. R. Skinner,
8.8.C. .
Agent for Mr Keith—Wm. B, Hay, 8.8.C,

Friday, November 10,

LAING & IRVINE ¥, WILLIAM ANDERSON
AND OTHERS.
LAIDLAW & SONS Vv, WILLIAM

ANDERSON & OTHERS.

Triennial Prescription—Act 1579, ¢. 83. Held tlat
the triennial prescription does not apply to
proper mercantile transactions between manu-
facturer and merchant.

The facts in the case of Laing & JIrvine, as

stated by the pursuers, were as follows: —
In 1858 Audrew Cathrae, then resident in Mel-

WILLIAM



