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pose, to what is it to be applied? Is it to be applied to
reduce the principal sum of £550, which there is
no obligation to repay except by the prescribed
monthly instalments ? or is it to be paid over by the
party in possession to the proprietor of the subjects ?
Again, how long is this possession to last, and how
may it be brought to an end? There is a clause
which provides that the debtor, on giving two
months’ notice to the manager of the Company,
may, at any time during the currency of the six
years, redeem the subjects upon certain conditions,
Does that mean that he cannot redeem the subjects
upon any other condilion? Does it mean that he
cannot redeem the subjects, and re-enter into pos-
session himself, upon paying up all that is due?
Does it or does it not mean that? And again,
does it mean that, after the six years have expired,
the debtor is then fo be entitled to re-enter into
possession ? or does it mean that he is never tfo re-
enter into possession if he allows the six years to
expire? All these are possible constructions of
this clause; and it seems to me that it would be
against all precedent and practice to allow posses-
sion to be taken under a bond of this kind, in vir-
tue of this unprecedented clause, without defining
what are the rights of the possessor under a posses-
sion 8o to be taken. Now, that is the proper subject
of an action of declarator, and I am not aware of
any other form of process,by which these rights
and powers can be defined ; and for that reason,
again, it appears to me that this proceeding is
entirely incompetent in the Sheriff-court. No
doubt the debtor has bound himself to flit with-
out any warning or legal process whatever: but
then, if such a removal necessarily presupposes
the decision of the questions that I have now
been considering,—if it necessarily presupposes
that it is clear law that the irredeemable
title shall in this matter yield to the redeemable,
and that every one of the most unfavourable
suppositions which I have suggested as to the
meaning of this clause is clearly the right one
against the debtor—then I say that it is impossible
for a party to bind himself to this effect; nay, if
lie had said in so many words, “ And when this
occurs I shall submit to be summarily ejected by
warrant of the Sheriff,”—1I should have held that
to be an incompetent obligation not binding upon
the debtor. It is exactly the same thing as if the
parties had contracted thus :—¢ And instead of this
obligation being enforced by a declaratory remov-
ing in the Court of Session, to which otherwise it
- would be necessary fo resort, we consent that that
process shall be had in the Sheriff-court.” That
is an obligation of no effect. It is an attempt to
create a jurisdiction against the law, and no parties
can do that. No parties can vest the Sheriff with
a jurisdiction to entertain a declarator of property.
They may, indeed, make the Sheriff arbiter in a
particular event or case. That is a different affair.
But they cannot vest him with judicial power to
entertain a declaratory process, or pronounce a de-
claratory judgment affecting questions of real pro-
perty. For these reasons I come to the conclusion,
with all your Lordships, that this “petition in the
Sheriff-court of Linlithgowshire was incompetent;
and I purposely abstain from giving any indication
of an opinion as to what the result of a de-
claratory action in this Court, with conclusions for
removing, may be if it shall be resorted to.

The Court accordingly recalled the interlocutors

appealed against, and found the petition incom-
petent.
Agent for Appellant—David Miln, 8.8.C.
Agents for Respondents—Murray, Beith, & Mur-
ray, W.S,

Saturday, December 23,

MACENIGHT (CLERK TO THE WATER OF
LEITH SEWERAGE OOMMISSIONERS) .
W. & D. MACGREGOR.

Assessment—Edinburgh and Leith Sewerage Act,
1864. A proprietor whose premises had, sub-
sequent to the construction of the sewers
authorised by the Edinburgh and Leith
Sewerage Act, 1864, been connected there-
with, Aeld not entitled to resist payment of
the assessment fixed by the Commissioners
under the Act as a reasonable sum for the use
of the sewers, on the ground that the assess-
ment was unreasonable in amount, and that
the expense of construction had been already
defrayed.

By section 18 of the Act 27 and 28 Viet. ¢. 158,
it is enacted, that it shall be lawful for the Com-
missioners to construct and maintain the sewers
and works therein enumerated in the burgh of
Edinburgh and Leith. By section 65 of the said
Act the Commissioners are empowered to estimate
and fix the sums which may be necessary from
time to time for constructing the works thereby
authorised; and also to apportion the same be-
tween the Corporation of Edinburgh and the Cor-
poration of Leith.

To meet the expense of construction thus laid
upon them, the Corporations are, by section 68,
empowered to levy an assessment, nol exceeding
2s. 6d. per pound of yearly value, on the owners of
lands and heritages within the districts benefited
by the works.

Section 87 contains a similar provision for meet-
ing the expense of maintenance.

Section 47 provides—¢ The owners of all lands,
houses, or other property, any sewer, outfall, or
drain from which shall, after construction of the
said main and branch sewers and works, be con-
nected with the same, shall be liable in payment
to the Commissioners of a reasonable sum of money
for the use of the said main or branch sewers and
works, which the Commissioners aie hereby autho-
rised and required to fix and exact in respect of all
such lands, houses, or other property: Provided
always that such lands, houses, or other property
shall not have been assessed for the expense of
making such main or branch sewers or works; but
if such lands, houses, or other property shall have
been so assessed, and shall have been built upon,
enlarged, or altered after the assessment for mak-
ing such main or branch sewers or works was im-
posed and levied, the owners thereof shall be liable
in payment to the Commissioners of such reason-
able sum of money as aforesaid.” ’

Section 85 provides for the disposal of any sur-
plus funds in the hands of the Commissioners by
apportionment between the Corporations of Edin-
burgh and Leith.

The defenders W. & D. Macgregor, who are
builders in Edinburgh, are the proprietors of cer-
tain buildings recently erected, situated in Balfour
Street, Leith, and Valleyfield Street, Edinburgh,
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The Commigsioners fixed 2s. 6d. per pound of
rental as a reasonable sum in terms of section 47,
and accordingly laid upon the defenders’ premises
& sum equivalent to that rate, under deduction of
any portion of the original assessment for the con-
struction of the works which they could instruct
as having paid by the stances on which their pre-
mises were built.

The defenders having refused payment, the
Commissioners, in name of their Clerk, raised the
present action for payment of the amount of the
assessments, amounting to £36, 8s. 6d., under the
deduction mentioned above, which they estimated
at a trifling sum.

The defence was:—*“The defenders are ready
and willing to pay a reasonable sum of money to
the Commissioners for the use of the drains in
question, but the sums sued for are not reasonable
snms of money in the sense of the 47th section of
the said Act. The pursuer has not stated the data
or grounds upon which the said sum was fixed;
and the defenders believe and aver that the Com-
missioners do not require to levy anything like so
large a sum for any legitimate purposes of their
trust. The cost of making the drains or sewers
in question has been already defrayed by previous
assessments, and provision is made by the statute
for raising otherwise the funds requisite for the
maintenance and repair of the drains or sewers.
If the Commissioners are permitted to levy the
rates which they demand in respect of the de-
fenders’ buildings, these would not only defray the
whole charges of maintenance, but would lead to
the accumulation of a large fund in their hands,
which they have no statutory authority to create.
Farther, large areas of ground are now being and
will be built upon within the districts over which
the assessing powers of the Commissioners extend ;
and the levying of such rates as the Commissioners
seek to recover from the present defenders would
lead to the entire exemption of the tenements
which are being and will be built upon the said
ground, or, at all events, to their being assessed at
a rate altogether infinitesimal when compared with
the rate claimed.”

The defenders pleaded :—* (2) The pursuer is
not entitled to exact the sums claimed, in respect
that the sums are nof reasonable sums of money
within the mearing of the 47th section of the Act.
(3) The defenders having been all along ready and
willing to pay a reasonable sum of money for the
use of the drains in question, the action is un-
necessary, and ought to be dismissed.”

The Lord Ordinary (JERvVIswooDE) allowed the
parties a proof of their averments.

The pursuer reclaimed, and maintained that he
was entitled to decree without proof.

‘WarsoN and HALL for him.

LokD ADVOCATE, SOLICITOR-GENERAL, and BAL-
FOUR, for the defenders.

At advising—

Lorp PRESIDENT—My Lords, I have never been
quite able to understand why the Lord Ordinary
allowed a proof in this case. I think there is a
sufficient case disclosed on the face of the record
to lead me unhesitatingly to a conclusion in favour
of the pursuer. The statute provides, in the first
place, for the expense of constructing the sewerage
works, and that is to be done by means of an as-
sessment, to which there ig this limitation, that no
one in the district either of Edinburgh or of Leith
is to be called on to pay more than 2s. 6d. in the
pound on his total rental. Tho assessment is laid

on accordingly, and the 2s. 6d. in the pound is
levied and paid to the Commissioners, and used in
the construction of the works; and I take for
granted that a similar assessment is levied for the
maintenance of the works—at least there is such a
power given under the statute. But it was fore-
seen by the Legislature that, while the existing
property in the district was to bear the burden of
constructing these works, other property would, in
course of time, come into existence, which would
get the benefit of them and contribute nothing to
the expense, unless some provision were made for
that purpose. That consideration led to the en-
actment of the 47th section, the object of which,
as I undersiand if, is to equalise on reasonable
terms between the property existing at the time
the assessment was first laid on and property since
then brought info existence; and I must say it
seems to me a good and intelligible piece of
machinery for working out that object. It provides
that the Commissioners shall have power to impose
on such new properties a reasonable assessment
for the use of the works, if they have already paid
no such assessment ; if they have not already paid
their natural share for the expense of constructing
these works, they are to be liable to the Commis.
sioners in payment of a reasonable sum for the use
of them. Accordingly, the defenders having con-
structed such buildings as this clause contemplates,
since the construction of these works, the Com-
missioners say to them—You must pay us a
reasonable sum for the use of these works, to
equalige the burden of their construction between
you and those who originally bore the expense.
But the defenders reply— You do not need the
money, because you have already Jaid on an as-
sessment sufficient to meet the whole expense, and
you have no authority to accumulate a fund which
is not required. But the statute provides by sec-
tion 85 that if there is any surplus of the assessment
required for the purposes of the Act, it is to be paid
over by the Commissioners to the Corporations re-
speetively, in the proportions in which the respec-
tive districts contributed to the construction of the
works. If the Corporations have borrowed money
for the purposes of the Act, such surplus so repaid
to them by the Commissioners is to be used towards
the repayment of any sums so borrowed ; or if these
bave been repaid, the money so received from the
Commissioners is to be applied as seems most ex-
pedient to the Corporations respectively, for the
benefit of the community in their respective dis-
tricts; that is, of course, for the purpose of dimi-
nishing the existing assessment. The effect is just
to relieve the ratepayers who bore the whole ex-
pense of constructing the works, to the extent to
which it is imposed on those who have built new
properties, which now receive the benefit of that
expenditure. If that, then, be the object of the
statute, the only question is, Whether the demand
made by the pursuer is reasonable under section
47? Now, I think nothing could be more reason-
able than to put these parties and the original
ratepayers on a footing of equality, and under sec-
tion 85 that will give proportionate relief after-
wards, though indirectly, to them as well as to
those who paid the original cost of the works. I
think, therefore, that the Lord Ordinary’s inter-
locutor must be recalled, and that the pursuer is
entitled to decree in terms of the conclusions of
the summons.

Lorp Deas—1I am clearly of the same opinion
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This Act was passed in 1864, for the purposes of
improving the sewerage of the district of Edinburgh
and Leith, It is not disputed that the existing
ratepayers at that time paid 2s. 6d. in the pound
on their rental to defray the expense of the works
authorised by the Act, and the statute provided
that the owners of property coming in the future
to enjoy the benefit of these works should pay a
reasonable share of the expense of their construc-
tion. Now, what is a reasonable share, unless that
which puts them on a footing of equality? The
argument of the Lord Advocate comes to this—that
new buildings are to pay nothing at all of that ex-
pense. But the answer is, that the case is the
same as that of an individual proprietor who has
built houses on a few acres of ground, and for the
benefit of these houses has made a drain o the sea
at great expense; and a neighbouring proprietor
comes and says—I will take the benefit of your
drain for nothing, and my doing 8o will not cost
you anything more than you have already paid.
The fair answer surely is, that he must pay a
reagonable share of the original expense of con-
structing the drain. I think there is no difficulty
created by the existence of a surpluson the as-
sessment, because, as your Lordship has explained,
that is expressly provided for by the statute.

Lorp ARDMILLAN—I am of the same opinion.
If this system of drainage had been executed very
long ago, so as to have fallen into a state of dila-
pidation, and that the new ratepayers were to be
put to the disadvantage of paying for what was
originally good, but had ceased to be so,—in that
case I think a proof might have been necessary.
But these works were executed no longer ago than
1864, and it is impossible to allege that it is any
disadvantage to the owners of property created
since then to be put on a footing of equality with
the ratepayers existing at the time. They receive
exactly the same advantage as the original rate-
payers. If it could be contended that there were
defects in the worlks, or that the lapse of time had
deteriorated them, and that the existing rate was
now unreasonable, that would be a ground of argu-
ment against equalising the original and the pre-
sent ratepayers. But nothing of the sort is alleged,
and therefore I entirely agree with your Lordship
in thinking that the Lord Ordinary has erred in
allowing a proof, and that the pursuer is entitled
to decree.

Lorp Kinvoca—I am of the same opinion, and
very clearly. It is plain that these gentlemen
must pay a reasonable sum towards the cost of
these works, notwithstanding that the whole ex-
pense of their construction has been defrayed.
The only question is, as your Lordship has stated—
what is a reasonable sum? and I cannot conceive
anything more reasonable than that they should
pay the same ag other owners of property have done,
for the enjoyment of the same benefit. Any sur-
plus thereby created will remain for general behoof.
The purpose of the assessment is to furnish a com-
mon fund, the benefit of which the whole ratepayers
of the district are to share; and I cannot therefore
see any ground for exempting the defenders from

-contributing in the same proportion with the ori-
ginal ratepayers.

The Court recalled the interlocutor of the Lord
Ordinary, and decerned in terms of the conclusions
o the summons, with expenses,

Agent for Pursuer—James Macknight, W.8.
Agents for Defenders— Lindsay, Paterson, &
Hall, W.8.

Tuesday, January 9.

HORN ?. SANDERSON AND MUIRHEAD.

Husband and Wife— Bankrupt— Caution for Expenses
— Reparation—Injury to Person—1Title to Sue.
By antenuptial contract a husband re-
nounced his jus mariti and right of adminis-
tration over the whole means, estate, and
effects of the wife, with a declaration that she
should be entitled during the subsistence of
the marriage to sue for, uplift, and discharge
all debts and sums of money due and to become
due to her in her own name. An action of
damages was raised by the spouses for bodily
injury to the wife, and incidental loss to the
husband from her inability to attend to his
business. In the course of the action the
estates of the husband were sequestrated.
The trustee in his sequestration declined to
gist himself, and, at the request of the wife,
executed, in conjunction with the husband, an
assignation in favour of the wife of all claims
against the defenders which either the hLus-
band or the trustee might have in connection
with the subject of the action. The husband
having been appointed to find caution for ex-
penses, and baving failed to do so, Aeld that
he was not entitled to sue the action for his
own right and interest, or to recover damages
in respect of the loss alleged to have been sus-
tained by him, and the action dismissed as re-
gards him; but Zeld that the wife was, with
consent of the husband as her administrator-
in-law, entitled to insist in the action for her
own right and interest, without finding
caution,

This was an action at the instance of Mrs Eliza
Horn, wife of Andrew Horn, spirit-dealer in Edin-
burgh, with consent of her husband as administra-
tor-in-law, and of Andrew Horn for his own right
and interest, against Sanderson & Muirhead, Buil-
ders, Edinburgh. The conclusions were for £500 of
damages for injuries alleged to have been sustained
by the fault of the defenders. The pursuers
averred that in March 1871 the defenders had been
employed fo repair a portion of the pavement in
Princes Street; that on the evening of the 6th
March they had negligently left a piece of the
footway unpaved, and without barricade or lamp to
warn passengers; that on that evening Mrs Horn
was walking along Princes Street, when she
stumbled over the place and fell, and was seriously
injured in her person. The pursuers further
averred (Cond. 7), that in consequence of Mrs Horn
not being able to attend to the shop, as she usually
did, Mr Horn was obliged to manage the business
himself, and that his health suffered from over-
work.

After the summons was raised the pursuer Mr
Horn was sequestrated.

The Lord Ordinary (JERVISWOODE), by inter-
locutor dated 20th October 1871, ordered the pro-
cess to be intimated to the trustee in his seques-
tration, who declined to sist himself.

An antenuptial contract of marriage between Mr
and Mrs Horn was produced, in which Mr Horn
renounced his jus mariti and right of administration



