Beitz v. Brown & Co.,]
Feb. 9, 1872,

The Scottish Law Reporter.

285

hasbeen in fact generally discontinued. It cannot,
I think, be said that the omission to adopt this
double furnace amounted to a noun-adoption of the
pursuer’s process, the process being truly adopted
in all its substance and materiality.

T am therefore of opinion that on the question
of liability the Lord Ordinary’s interlocutor should
be affirmed. Ou the point of damages, I think it
should be only altered to the effect of correcting
the error calculi made in taking £14, 10s, per ton
a8 the price of soda, in place of the £16 of the con-
tract, and of deducting the £60 paid to account.

I think it only fair to the defenders to say, in
conclusion, that I see no evidence to warrant the
inference that they consciously and intentionally
broke their agreement with the pursuer. I am
satisfied that they believed, in good faith, that the
contract was no longer binding. They simply
acted, as I believe, under & misapprehension.
“Their misapprehension probably arose either from
supposing that the double furnace was an essen-
tial part of the pursuer’s process, or from supposing
that unless the process was a new and original in-
vention, the contract did not hold good. In these
respects, I conceive them to have been mistaken,
and in consequence to have incurred pecuniary
responsibility. But I consider the question to in-
.volve mere legal obligation, and in no wise moral
character.

Agents for Pursuer—G. & H, Cairns, W.8.
Agents for Defenders—J. & R. Macandrew, W.8.

Friday, February 9.

CAMERON ¥. MORTIMER.

Reparation— Wrongful Apprehension — Diligence —
Agent and Client—Jury—New Trial.

An issue was sent to a jury—¢ Whether, on
or about the 27th July 1871, the defender
wrongfully apprehended and detained the
pursuer, or caused him to be apprehended and
detained, after bhaving agreed to delay dili-
gence till Monday, 81st July, to the loss, in-
jury, and damage of the pursuer?” The
pursuer’s case was that the agreement to give
delay had been made by an agent, who, being
resident at the seat of the Sheriff-court, was em-
ployed by the defender’s agent io take the usual
steps of diligence to enforce payment of a bill.
The jury found for the pursuer. Held, by the
majority of the Court (diss. Lords Deas and
Ardmillan), that there was no evidence to show
that, in the circumstances, the agent had
authority, express or implied, to bind the de-
fender to delay diligence; and further, that
although he had taken upon himself to grant
delay, he had intimated to the pursuer his
doubt of his power to do so,—and the verdiet
got aside as contrary to evidence.

Opinions that the question, whether an
agent, employed to recover payment of a debt,
has or has not an implied discretionary power
to grant delay, is one of circumstances.

This was an action of damages for wrongful ap-
prehension and detention at the instance of Captain
Colin Cameron, a retired Indian officer, now resi-
dent in Forres, against John Mortimer, Forres, a
traveller for Messrs Usher & Co., brewers in Edin-
burgh.

. On the 29th December 1870 Captain Cameron
accopted a bill at six months for £10, 15s. 4d,

Shortly before the bill became due it was bought
by Mortimer for £10. From the evidence in the
case it appears that Mortimer was offended with
Cameron in consequence of a letter which the
latter had written to Messrs Usher complaining of
him, and that he avowedly acquired the bill for
the purpose of doing diligence upon it against
Cameron, who was understood to be not in very
good circumstances.

The bill became due on 2d July 1871. Mortimer
bad instructed his agent Mr Alexander Mackenazie,
solicitor in Forres, to enforce diligence without de-
lay if the bill was unpaid when due. The bill was
not retired when due, and Mr A. Mackenzie, not
being resident at the seat of the Sheriff-court, em-
ployed Mr Alexaunder Morrison, solicitor in Elgin,
to take the necessary steps to enforce diligence.
The bill was protested on the 2d July, and the in-
strument of protest recorded in the Sheriff-court
Books of Elgin on the 22d, and the usual decree
interponed, in virtue of which, on the same day,
Cumeron was charged to pay within six days.

Daring the currency of the charge, on Thursday
the 27th July, Cameron, by his agent Mr Robert
Peat, solicitor, Forres, applied to Morrison to delay
a settlement of the bill till Monday the 81st, when
Cameron would be in funds to settle the same,

A conversation took place between Morrison and
Peat, which is thus related by the latter:—«1I
called on Mr Morrison, or rather I saw him in
court, and so did not need to call for him, I said
I understood he was Mortimer's agent. He said
he was. He said the bill had been sent to him to
do diligence on it. I said to Mr Morrison that I
had seen Captain Cameron at the station, and he
wished a few days’ delay to get the bill settled.
Mr Morrison said he had been instructed by the
agent in Forres to carry out the diligence, I un-
derstood him to say by Mr Alexander Mackenzie,
Forres; and he did not know whether he could
grant the delay or not. I said I thought the bill
would be paid in a few days, as they were doing
well in the hotel where Captain Cameron resided.
Mr Morrison hesitated to grant delay. 1 said he
‘had better consider and let me know. We had
some talk, He said Captain Cameron might go
out of the way. 1 said this was not likely. We
parted on the footing that he was to consider and
let me know, and he was to send me a state of the
debt. He said nothing about granting the delay
conditionally if the Forres agent consented. Iasked
for a state of the debt, and he said he would send
it. Al this was on Thursday, 27th July, at twelve
o'clock. Next day I received the letter of 27th
July. Before that, and on 27th July, 1 saw the
Captain, and told him that Morrison was to con-
sider and let me know as to granting delay. I re-
ceived the letter on Friday morning—(letter read).
Isent the pursuer a copy of this letter immediately.”

The letter referred to was as follows :—

« Blgin, 27th July 1871,
“ Mortimer v. Cameron,

¢« Dear, Sir—I enclose state of debt as requested,—
amount, £11, 14s, 9d. I must have a remittance
by Monday morning's post.—Yours truly,

Amount of bill, dated 29th December

1870, . . . . . £10 15 4
Interest, . . . . . 010
£10 16 4

Expenses, . e e 018 &
£11 14 97



286

The Scottish Law Reporter.

Cameron v. Mortimet,
Feb. 9, 1872.

Morrison’s evidence in regard to the conversa-
tion was as follows:—*“On Thursday, 27th July,
we had a court-day in Elgin. Peat was in court.
Mr Peat spoke to me at the bar just as I was
standing there. He said—¢By the way, you have
a diligence against Captain Cameron.’ I said I
had. He said he was acting for Captain Cameron
in a way. He asked me to grant indulgence till
Wednesday or Thursday of the next week. I told
him plainly I had no power to grant time. I told
him I had instructions from Mr Mackenzie of
Forres. I thought he knew that. He seemed to
know that Mr Mackenzie was the defender’s agent.
I told him that my orders were to give no delay;
and I said I was sure I would be instructed to send
on warrant when the charge expired. Mr Peat
pressed me. He said he was arranging the debt.
1 said—*Suppose I were to give delay, Captain
Cameron would bolt and defeat diligence.” Peat
gaid—¢ Nothing of the kind." I said—¢ Well, I
have no objections. If I do not receive instructions
to send on the warrant I will delay doing so till
Monday morning. Personally,” I said, ‘1 will do
nothing till Monday, if I get no orders and there
is no change in the circumstances.” Mr Peat then
gaid— Very well; send a state of debt, and I will
remit you on Monday morning.” I said I would
gend the state of debt; but I told him that if I got
iustructions to send on warrant I would do so,—
that I must follow instructions. I merely person-
ally agreed to do nothing if no instructions came.
Mackenzie had told me to give no delay, and I told
Mr Peat that at the first. I told him that I had ex-
press orders to give no time. Mr Peat then left.
‘When I came back to office I wrote with state of
debt. I wrote the letter, The letter does not de-
tail the understanding as to my abstaining from
sending on the warrant, unless ordered to do so;
but I quite understood it in my own mind. The
letter was written in reference to what I had said
to Mr Peat. I did not communicate the result of
my meeting with Mr Peat to Mr Mackenzie or to
the defender, and I had no authority from them.”

Meanwhile Mortimer urged Mackenzie to lose no
time in obtaining a warrant of imprisonment. Ac-
cordingly, on Saturday the 29th July, the day after
the charge had expired, Mackenzie telegraphed to
Morrison to get the warrant and send it to Forres.
The warrant was accordingly sent to Forres that
evening, and placed in the hands of asheriff-officer,
who proceeded to the Station Hotel, where Cameron
resided. This was between eight and nine o’clock
in the evening. When the Captain was informed
of the presence of the sheriff-officer and his as-
sistants, he went out by the back door, and took
refuge in an out-house. The door was forced open,
and the Captain dragged out, and taken along the
street in custody, amidst an increasing concourse
of persons. At the request of Mr Peat, who seems
to have been sent for, Cameron was taken to Mr
Alexander Mackenzie’s house, in Forres, instead of
being at once driven to Elgin in a dogeart, which
Lad been provided. According to the pursuer’s
evidence, the defender Mortimer walked along with
thiem, saying that he did not care about the bill—
lie would put him in jail, and make him a better
man-—he would teach him to write letters—he
would have his revenge, and so forth. The defen-
der did not call himgelf as a witness.

The result of the visit to Mr Mackenzie’s house
was that the bill was paid, and the Captain
liberated. -

On the 20th September Cameron raised the pre-

gent action against Mortimer and Morrison, con-
cluding against them conjunctly and severally for
£1000. The action was abandoned as against
Morrison on his paying £256 and £12 of expenses
for a settlement of the case.

The case against Mortimer was tried before Lord
Gifford and a jury.

The following issues were sent to trial :—

“1. Whether, on or about the 29th July 1871,
the defender John Mortimer wrongfully appre-
hended and detained the pursuer, or caused him to
be apprehiended and detained, without any legal
warrant, to the loss, injury, and damage of the
pursuer ?

“2, Whether, on or about the 29th July 1871,
the defender John Mortimer wrongfully appre-
hiended and detained the pursuer, or caused him to
be appreliended and detained, after having agreed
to delay diligence till Monday, 81st July 1871, to
the loss, injury, and damage of the pursuer 2"
Damages laid at £975.

The pursuer abandoned the first issue, and Lord
Gifford directed a verdict for the defender upon it,
and left the second issue to the jury, upon the evi-
dence.

The following is taken from Lord Gifford’s
notes:—

“Counsel for the pursuer asked that the follow-
ing directions in point of law be given to the
jury:—(1) That although the agent Mr Morrison
was employed by Mr Alexander Mackenzie, yet
Morrison must be held to be agent for the defen-
der in the same way as if he had been employed
directly by the defender to raise and enforce dili-
gence. (2) That if the jury be satisfied that
Morrison was the agent of the defender to raise
and enforce diligence against the pursuer, he had,
in law, authority to grant to the pursuer a stay of
diligence from Thursday the 27th July till Monday
the 81st July 1871. (8) That although the jury
be satisfied, on the proof, that special instructions
were given to Morrison net to stay diligence till
Monday, 31st July 1871, yet if these instructions
were not communicated to Mr Peat, as agent for
the pursuer, and if Morrison did agree to stay
diligence till Monday, the defender was bound by
the undertaking of Morrison.

1 refused to give these directions in the terma
agked, but I did so with special reference to what
I had already told the jury, and I again repeated
to the jury the explanations and charge in refer~
ence to the special directions sought.

“In particular, I refused to give the first direc-
tion in the terms sought, because it would imply
that Mr Morrison’s powers and instrnctions were
the same as the powers and instructions of Mr
Mackenzie, and I told the jury that this was a
matter for them upon the evidence; and I ex-
plained that Mr Morrison, though not employed
directly by the defender, was in law the defender’s
agent for the purposes for which he was actually
employed.

“I refused to give the second direction as
sought, because I had left it to the jury to say
upon the evidence what Mr Morrison’s instructions
were, and whether these instructions were com-
municated to Mr Peat, the agent of the pursuer,
and the direction, if given in the terms sought,
would mislead the jury.

“1 refused to give the third direction in the
terms sought, because it was inapplicable to the
circumstances of the case, there being no evidence
to go to the jury that Mr Morrison was only em-
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ployed as sub-agent for a limited purpose, and that
this was known to Mr Peat, the pursuer’s agent.

“Jury retired, and returned with a verdict
unanimously for the defender on the first issue,
and for the pursuer on the second issue, and
assessed the damages at £150, less £25 already
paid to the pursuer—£125.”

The defender moved the Court for a rule on the
pursuer to shew cause why a new trial should not
be granted, in respect that the verdict of the jury
was against evidence. A rule was granted.

Saaxp and RErp, for the defender, argued thaf
there was no evidence to shew that Mortimer had
authorised his agent to grant delay; and further,
that there was no sufficient evidence even to shew
that Morrison had agreed to delay diligence.

Fraser and STRACHAN, for the pursuer, founded
on the letter by Morrison to Peat, of 27th July
1871, and other circumstances, to shew that Mor-
rison had agreed to give delay till the 81st July,
and argued that Cameron was entitled to deal with
the agent, as having an implied mandate from his
principal ; Macara, Dec. 9, 1825, 4 8. 296 ; Sander-
son, May 17, 1833, 11 8. 623; Story on Agency,
sect. 126, 139, 452,

At advising—

Lorp PrEsIDENT—The first issue in this case
was abandoned, and the jury were asked to return
a verdict on the second issue only. The defender
moves for a new trial, in respect that the verdict
was against evidence. The issue was—(rends).
The fact of apprehension and detention is not dis-
puted, but its wrongful character is denied. The
wrongful character alleged by the pursuer is, that
the apprehension took place on Saturday the 29th
July 1871, after the defender had agreed to delay
diligence till the Monday following., The im-
portant question is, Was there evidence that the
defender did agree to defer diligence till Monday ?
1t is not said that the defender personally agreed
to give time, but it is said that he did this through
his agent Mr Morrison. Two questions arise—
first, Did Morrison agree to give delay? Second,
Had Morrison authority, express or implied, to
give delay? If the pursuer’s case breaks down on
either of these points, the fact of giving delay, or
Morrison’s authority to give delay, the verdict
cannot stand. Mr Morrison says he did not give
delay, and this is in accordance with Mr Mac-
kenzie’s evidence. On the other hand, Mr Peat,
the pursuer’s agent, says, that on the 27th July
there was a gort of agreement to take the question
of delay into consideration, and that thereafter
Morrison wrote the letter of that date which is
produced. That is all the evidence in fact. But
it is necessary to attend a little more to the cha-
racter of the agent. Mr Mackenzie was the agent
of the defender. He resided at Forres, while the
Sheriff-court is at Elgin. Mackenzie therefore
employed Morrison to record the protest, give a
charge, and on the expiry of the charge to obtain
a warrant of imprisonment. The charge was given
on the 22d July, and being a six days’ charge, ex-
pired on the 28th. Morrison’s duty then was to
obtain the warrant of imprisonment. It was on
the day before, viz., the 27th, that the conversation
took place with Peat. If no conversation had
taken place, all that Morrison had to do was to
*gend the warrant to Forres. In regard to the con-
versation, Mr Peat says Morrison did not assent to
his proposal of delay, but that he wrote the letter
of 27th July—(reads letter). That has been con-
strued us an agreement ou the part of Morrison

not to do anything till Monday. I am disposed to
agsume that this is the meaning of the letter. But
then the question comes, Had Morrison authority
to bind the defender by that letter? Did he even
profess to bind the defender, and did he leave the
pursuer’s agent under the impression that he had
power to bind the defender ? Morrison is positive
that he did not. Peat’s evidence is as follows—
(reads). It rather appears to me that Morrison
did not convey to Peat the impression that he was
entitled to bind his client. But there remains
behind the question, Whether Morrison had power
to bind the defender? The question is one partly
of fact and partly of law. It would be a question
entirely of fact if there was any evidenee of express
aathority. But there is none, and there remains
the question, whether there was implied authority,
Looking at the nature of his employment as a
practitioner in the Sheriff-court to record the pro-
test, give a charge, and on its expiry to apply for a
warrant of imprisonment—looking, I say, to the
limited scope of his employment, I think there was
no implied power to grant delay. If he did agree
to give delay, he did what was beyond his power.
I am of opinion that the verdict cannot stand.

Lorp Deas—This is a singular case, and it is
extremely fortunate, for the credit of the human
race, that it is so. Mortimer and Cameron both
live in Forres. The latter does not seem to have
been in very flourishing circumstances. Mortimer
had a determined hostility against him, and bought
up this bill at almost full value, not for the pur-
pose of recovering the debt, but for the pleasure of
sending him to prison. 1t is evident that he, at
any rate, had no intention to give delay, but the
reverse. Mackenzie was his ageni, and Morrison
was his sub-agent, employed to give the charge on
the bill, which for that purpose he had in his pos-
session. He was in quite a different position from
a messenger-at-arms, who has not even a right to
discharge the debt. However his mandate may
have been limited as between him and his prin-
cipal, as between him and third parties it was a
very different matter. If the debtor got delay
from Morrison, he was entitled to think that he
was getting delay from Mortimer. The letter of
27th July, to say the least, warranted the jury in
coming to the conclusion that Morrison had agreed
to give delay. Having got the letter the Captain
considered himself safe for the Sunday; but it
appeared that, in consequence of a telegram
from Mr Mackenzie late on Saturday night,
such was not the case. How it was expected
to get into the prisom, which I infer to be at
Elgin, at that late hour on the Saturday evening,
I do mnot know. Nevertheless, Captain Came-
ron was transferred, not into a close carriage, but
into an open dogeart. Mr Mortimer was now toid
of the delay granted by Morrison, and he answered
that he was not proceeding for the purpose of get-
ting the debt settled; and when it was paid, ex-
pressed great disappointment. The jury have
given Cameron £150 damages; but, though I
think that sum too large, I understand that we are
all agreed that the verdict should not be set aside
on that ground. But then the question is, whether
it should be set aside as against evidence. Ifis not
a question of law at all, and if it had been, this
would not have been the form in which it ought
to have come before us. The Lord Ordinary gave
the following directions—(Reads directions), So
that the whole matter is one of evidence whether the
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instructions of Morrison were sufficient to limit his
power so far as to incapacitate him from granting
the delay referred to. Your Lordship suggests
that it is a matter of law whether there was any
implied authority, But this seems to me more a
matter of fact for the jury than direct authority,
which might be construed by the Court, would be.
An agent unquestionably has a discretion, and in
absence of express instructions not to grant delay,
has a right to grant it. He is to act on the sup-
position that his client really wants payment of his
debt, not the gratification of revenge, and delay
may be the most judicious policy in certain cir-
cumstances. Moreover, we are not to set aside the
verdict merely because we would have given a dif-
ferent one. I do nof see that the jury has gone so
extravagantly wrong that we are eutitled to set
aside their verdict. The whole circumstances
must be taken into account. Had it not been for
the malicious motive on the part of the ereditor,
this would not have happened. It is to be ob-
served that Morfimer does not venture to put him-
self into the witness-box.

Lorp ArpMILLAN—TIn this action of damages,
at the instance of Captain Cameron against the
defender Mr Mortimer, two issues were sent to the
jury. On the first issue the verdict was for the
defender, and no question is now raised in regard
toit. The second issue is in the following terms—
(Reads second issue). On this issue the Jury re-
turned a unanimous verdict for the pursuer, with
£125 of damages.

The defender has challenged this verdict, and
Mr Shand has very ably and earnestly supported
his application for & new trial, on the ground that,
if a right view of the law be taken, the verdict will
be found to be contrary to evidence. The law laid
down by the Judge at the trial has not been in any
respect objected to. We have not the whole charge
before us. We must assume it to have been correct
in point of law, and in so far as the directions given
by Lord Gifford are disclosed on the proof, they ap-
pear to me have been extremely sound and appro-
priate. There was undoubtedly a conflict of evi-
dence, and the Judge left the disposal of that ques-
tion to the jury, and withdrew from their considera-
tion no point calculated to aid them in coming to
a right conclusion.

1t is not necessary for me fo explain in detail
the facts of this case.
fact, however, which I consider most important,
and about which I do not myself think that there
js room for doubt, and even if there were some room
for doubt, the unanimous verdict of the jury should
now be held as conclusive.

The first point is, that Mr Mortimer was not
himself a creditor of Captain Cameron. The bill
had been granted by Cameron to a Dr Mackenzie,
and was purchased by the defender Mortimer in
order that he, as the holder of the purchased bill,
might enforce it against Cameron. That this bill
was purchased by Mortimer and proceeded on by
him, not to enforce a debt which had arisen in
business, but to gratify spiteful and revengeful
feelings against Cameron, is clearly brought out
on the proof,—so clearly that it was really not dis-
puted at the bar. The defender said, in the pre-
gence of the witness Peat *that he would have his
revenge,” and Mr Peat adds,—* There had been a
previous quarre], and I knew this was what be al-
fuded to.” Again the defender said to Peat, that
“}e would rather have Captain Cameron in jail

There are three matters of -

than have the money.” He again said, after the
bill had been paid, “that it would not signify
though the Captain paid it. He would get others.”
Mr Peat adding, “I understood him to mean he
would buy up another debt and enforce it. He said
80.” After all was over, he again said to Mr Peat
that what he had done was “to get his revenge
and put the Captain in jail.” Now, Mr Peat’s
evidence on this point is confirmed. Captain
Cameron himself swears that Mortimer said * he
did not care about the money, he wonld have his
revenge.” Rebecca Robertson says, that Mortimer
stated that “he wished Captain Cameron in jail,
and to have his revenge.” Mary M‘Lellan says
that she heard the defender say that “he had his
revenge, and would have the Captain in jail.”
Even Mr Mackenzie, the defender’s own agent,
speaking of the payment of the debt, says, ¢ Morti-
mer said he was rather vexed it was paid,”—the
creditor vexed that he had been paid the debt.
But all this receives additional corroboration from
the fact that, after the whole of the proceedings
was over and the money paid, the defender is stated
to have proposed to advertise for claims against
Captain Cameron, in order that he might still fur-
ther proceed against him. Now I am not imput-
ing motives of which I imagine or suspect the ex-
istence. The motive is plain and avowed.

The first fact, therefore whatever your Lord-
ships think of its importance, is, that the defender
is not here as a credilor of Captain Cameron in a
debt arising from any transaction with him, or as
the holder of a bill acquired in the course of busi-
ness, but as the purchaser of a debt and a bill, and
enforcing it for the purpose of gratifying revenge
against & man with whom he had a previous
quarrel,

The second fact to which I advert is, that Alex-
ander Morrison, solicitor in Elgin, was the agent
of the defender Mr Mortimer. These two stood to
each other in the relation of agent and client. In
the answer for the defender to the second article of
the condescendence it is admitted that Morrison
“acted as the agent of the defender Mortimer in
raisingand enforcingthe diligence aftermentioned.”
Again, in the answer to article six of the conde-
scendence, the defender speaks of Morrison receiv-
ing ‘‘instructions from his client Mr Mortimer.”
There can, I think, be no doubt that, through the
intervention of Mr Mackenzie, the defender’s ordi-
nary agent in Forres, but who was in delicate
health, Mr Morrison was employed to act, and did
act, ag the defender’s agent in Elgin, in the pro-
ceedings for enforcement of this diligence on the
purchased bill. In that matter, and so far as his
agency extended, Morrison represented the defen-
der, and Captain Cameron’s agent dealt with him
as agent for the defender. Morrison was, as agent,
in possession of the documents of debt. The bill
and protest were recorded by Morrison as agent,
and the charge was given by him. He did indeed
speak of having instructions to proceed without
delay, but he spoke as agent, and he acted as agent,
and he could have accepted and discharged the
debt.

The third point of fact is one on which there
was a conflict of evidence, I mean the question of
fact, whether Morrison did agree to Mr Peat, the
pursuer’s agent, to delay diligence till the Mon-
day.
On thiz question we must hold that the jury
have decided for the pursuer—or, in other words,
bave decided that Morrison did agree to delay.
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Viewing this as a question of fact depending on
testimony, and a fact on which there is conflicting
testimony, I am of opinion, with Lord Deas, that it
was a proper question for the jury. They have
disposed of it, and even though 1 doubted their
verdict, or personally differed from it, I should not
be disposed to disturb the verdict. But I cannot
say that I have arrived at a conclusion different
from the jury. I think that, on this matter of
fact, the preponderance of evidence is on the side of
the pursuer. The letter of Morrison to Peat of
27th July 1871 is important, and is not easily re-
eonciled with the view maintained by the defen-
der, and I am quite as much impressed by the
testimony of Mr Peat as by that of Mr Morrison,
thongh I see no reason to impute wilful falsehood
to either. I am satisfied that Morrison did agree
to delay diligence till Monday, and that he, as
agent for the defender, and Peat, as agent for the
pursuer, parted on that footing, both of them con-
templating that the bill, with iuterest and costs,
would be paid on the Monday.

On the evening of Saturday, 28th July 1871,
Captain Cameron was apprehended at the de-
fender's instance, on the same diligence which
Morrison had agreed to delay till the Mon-
day. Of the circumstances attending the ap-
prehension and detention of the pursuer I need
say nothing. The witnesses are not agreed
ahout these. Two remarks, however, I must make

“on them. The first is, that immediately after the

apprehension, but before the removal and detention
of the pursuer, the defender who was, as Lord Deas
has said, personally present, was told by Peat that
Morrison had agreed by letter to delay the dili-
gence till Monday, and the defender, in the pas-
sage of the hotel, said he was determined to have
Captain Cameron in jail that night, and that he
would have his revenge ; and accordingly, after re-
ceiving this communication, he directed the officer
to proceed. This is distinctly sworn to by Mr Peat,
confirmed by Captain Cameron, and the defender
withheld his own evidence.

The second remark is, that the debt is not proved
to have been in danger. The money was paid
on the Saturday, and it bas not been maintained
or suggested, and cannot be assumed, that the
money would not have been paid on the Monday

as agreed on. I see no reason to doubt it. The
defender has not said that he doubted it. He did
not venture to come forward as a witness, If pay-

ment of the bill was what the defender wanted,
there is no reason to suppose that he would not
have received payment, according to promise, on
the Monday. ‘The interest of the creditor, theonly
true and just interest of the creditor, never was
imperilled. It is not pretended that it was. I
would have been content to view the case as a
question of fact, and to leave it as decided by the
jury; and, indeed, the motion before us is for a
new trial as contrary to evidence, which I do not
think it is. But it is said that there is a rule of
law in respect of which, applying it to the evidence
in the cause, this verdict must be set aside. It is
gaid that Morrison, as agent for the defender, had
only limited powers, and could not bind the defen-
der to delay diligence till the Monday, and that,
notwithstanding Morrison’s agreement, and Morri-
_son’s letter of 27th July, and Peat’s notice to the
defender that he had got the letter, the defender
was entitled, on Saturday the 29th of July, to ap-
prehend Captain Cameron, and to detain him under
apprehension.

VOL, IX.

On this point I have the misfortune to differ
from your Lordship in the chair. I think there is
no inflexible rule of law npon the subject, apart
from the circumstances of the case; and I think
that, under the very peculiar circumstances of this
case, the defender, after the agreement and the
letter of Morrison, was not free to apprehend Cap-
tain Cameron, and after receiving notice from Peat
was not free to detain him after apprehension. It
is the fact that he did so, and did sounder the influ-
ence of his avowed feeling of revenge, and in ful-
filment of his declared intentions to gratify that
feeling by the apprehension and imprisonment of
Captain Cameron. I think that the defender could
not honourably or in good faith, morally, or fairly,
or justly, apprehend Captain Cameron and detain
him under apprehension as he did on the Saturday;
and therefore I think that he could not do it legally.

I do not think it is possible to shut out of this
case the element of motive. It is a most impor-
tant fact and feature of this case. Motive is the
spring of conduct, and gives to conduct its true
character. If,at closeof day, I dig a pit-fall across
a path in my own grounds, knowing that the man
I hate is to visit me at night, the motive is mani-
fest, and cannot be ignored, for it gives a character
to the act. Shakspeare’s wonderful delineations,
such as those of Hamlet, of Prospero, of Hermione,
of Iago, and of Shyloek, are only intelligible if we
connect the spirit with the conduct, and the motive
with the act. It is a mistake to suppose that a
Court of Justice will not look to motives. The
moral quality of acts and conduct cannot be set
aside as irrelevant, and motive is essential to the
morality of conduct. In the case of Stewart and
Menzies the fact that certain letfers, founded on as
instructing marriage, were truly written to deceive
another party, was held as conclusive against
their effect in the question of marriage. The mo-
tive gave a character to the act, Again, in a case
of Joknston v. Alston, decided by Lord Ellenborough
in 1808 (1 Camp. Rep. 176), an attorney prose-
cuted for payment of his account, The client
maintained that the agent had done him a wrong
by failing to put in a certain plea which he had
been directed to state. The Court found that the
plea was not sound or true, and was suggested
for delay only. Therefore the attorney did no
wrong in omitting it, for Lord Ellenborough, who
decided for the attorney, obviously considered the
motive of the client as giving a character to his
direction to the attorney. The disappointment of
that motive the Court could not look on as a wrong,

I put the question to the defender’s counsel Mr
Shand, whether he maintained that Morrison, as
agent for Mortimer, had no discretion whatever,
but was restrained by a rule absolutely inflexible,
so that he could not have agreed to delay for two
hours till money could be procured—so that he was
bound to apprehend a man in fever, or a dying
man. I cannot say that the answer to the question
was distinct, no admission was made, so I must con-
gider the point under both views.

To hold, as I think the defender’s counsel at first
did, that no discretion whatever exists in the agent;
to hold that no concession, no merey, can be wrung
from the humanity of the agent even by the most
heartrending, and most exfreme combination of
circumstances, and where there is no ground to sus-
pect absconding or evasion of the debt, would be to
introduce into the law and practice of Scotland a
cruel severity, which I humbly think does not now
exist. If that is the view taken by the defender,

NO. XIX,
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I for one am prepared to negative it. Great strict-
ness has been enforced in the case of messengers,
but in the case of an agent there is no unbending
rule excluding all diseretion.

If again, the defender’s view is, that the rule of
law is not inflexible, but that under certain cir-
cumstances a reasonable concession, not extreme
not imperilling the debt, but fairly required by the
justice aud humanity of the case, may be permifted,
that leads us to consider the peculiar circumstances
of this case, including the nature of the wrong
said to have been done to the defender by the
humanity of his agent.

I do not wish to revert again in detail to what T
think the painful and not creditable circumstances
of this case. If recovery of the debt had been the
real object of the defender Mortimer—as of course
it was the ostensible object, and the onlyobject which
the law can aid in promoting—then the concession
of a brief delay to the pursuer on promise of pay-
ment, and with no doubt raised that payment
wounld have been made, was no injury to him. It
is not suggested, and certainly it has not been
stated by the defender, that between the 27th of July
and Monday the 81st of July, till which day delay
. was given, the debt was in any peril, or that it
wounld not have been paid. As a means of obtain-
ing payment, it occurs to me that Morrison’s ar-
rangement, though merciful, was not unreasonable,
and wounld almost certainly have been successful.
If he had any discretion at all, which I now assume,
then it does not appear to me that he exercised it
unreasonably, or to the injury of the defender, sup-
posing the defender to have desired payment, and
to have no unworthy motive.

But, then, it is true, and may be maintained on
behalf of this defender, that he sought not the
money, but the imprisonment of Cameron; that he
did not desire payment but revenge ; that Morrison
was employed, not to recover the debt, but to put
the old officer in prison; and that, even thovgh
Morrison had by his humane agreement facilitated
or promoted payment of the debt, he did the defen-
der wrong by disappointing him of his revenge.
Though the putting Captain Cameron into prison
might not be required to obtain payment, it was
desired to obtain revenge. Now, I am humbly of
opinion that the gratification of personal revenge,
when clearly brought out and avowed, as it is in
this case, is not an aim, or end, or motive of action,
which & Court of Justice, sitting in a Christian
country, ought to recognise as deserving to be pro-
moted or protected in dealing with the rights of
parties standing in the relation of creditor and
debtor. If this motive had not existed, there
would have been no apprehension of Captain
Cameron; and it is only in respect of this mo-
tive that any injury ean be suggested as caused
by the delay. The case seems to me to turn upon
this point. If there is an inflexible rule of law, in
respect of which the agents’ hands are absolutely
tied, so that he has no discretion whatever, but
must apprehend and cast into prison every debtor
against whom he has diligence, even though the
debtor’s life be in danger, and the debt be not in
danger, then this case is at an end, and I have no
more to say, excepl to express my regret that the
Jaw of this Christian country should be so inexor-
able and unmerciful. I do nof, however, think
that that is the state of the law. Some reasonable
discretion, suited to the circumstances, and meeting
the justice of the case, does, in my opinion, rest
with the agent; and if, in the reasonable and hu-

mane exercise of that discretion he does not im-
peril the debt, he does no wrong to his client..

In the present case I think that the debt was
not imperilled by any proceeding of the agent.
It was paid under pressure on the Saturday, and I
have no doubt that it would have been paid, ac-
cording to promise, on the Monday. Nothing was
lost to the defender, but the satisfaction of im-
prisoning Captain Cameron, on a bill purchased
for the purpose of attaining that end. We can-
not say, and I think we cannot presume, that
jncarceration was here necessary to obtain pay-
ment. We know that it was desired, but not
desired for that purpose. "The creditor openly
regretted when payment was made. He preferred
the imprisonment of his enemy to the payment of
his debt. I hope he will live to regret, and be led
by reflection to regret, that he cherished such
feelings. 1 atleast am not prepared to recognise
them as deserving protection in this Court. "Chey
cannof be ignored or set aside. They have been
avowed by the defender. They are patent on the
face of the case, and necessary to its explanation,
If the disappointment of this revenge was not a
wrong, no other wrong was inflicted on the defen-
der by the humanity of his agent. I consider the
defender’s proceedings against Captain Cameron to
have been vindictive and oppressive; and, on the
whole matter, I cannot say that the verdict of the
jury is wrong, and I do not concur in allowing a
new trial.

Lorp KinrocE—1I am of opinion that the verdict
in this case should be set aside, as against evidence
and against law, meaning thereby the legal result
of the evidence. By the terms of the issue, which
embodies the whole question in the case, the pur-
suer was bound to prove that the defender had
wrongfully apprehended him after he, the defen-
der, had given him time for payment of the debt.
The pursuer did not prove that the defender per-
sonally had given such time. The utmost which
he proved (and this in itself is debateable matter)
was, that time had been given by Mr Alexander
Morrison, writer in Elgin, professing to act as
the defender's agent. But I think it clearly
established that Mr Morrison had no authority to
act for or bind the defender in this matter, Mr
Morrison did not stand in the position of an agent
employed generally for the recovery of a debt, and
vested with a certain discretion by the very nature
of the employment. He was a sub-agent employed
to no other effect than that of iaking out and
transmitting the legal warrant. He was so em-
ployed simply from the circumstance of his re-
siding at Rlgin, the seat of the Sheriff-court;
whilst Mr Mackenzie, the agent primarily em-
ployed, had his residence at Forres. Whether
Mr Mackenzie, the agent employed generally for
recovery of the debt, possessed such authority, it
is unnecessary to inquire. It is enough for the
decision of the present case that Mr Morrison did
not possess it. It isto me so clear that Mr Morrison
had no authority to give time for payment of the
debt that I think it was not open to the jury to
come to any other conclusion. In coming to the
conclusion to which they did, they acted, as I think,
directly in the teeth of the evidence; and there-
fore the verdict caunot be sustained.

To hold Mr Morrison to have possessed the autho-
rity claimed for him, would be, I thiuk, to throw
utter confusion into our law on the subject of prin-
cipal and agent,
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I would only add that I think the evidence not
only shows that Mr Morrison had no authority
from the defender to give time to the pursuer; but
further, that Mr Peat, the agent who acted for the
pursuer, did not think that he bad such authority;
and, whilst taking his letter for what it was worth,
took his risk of what would happen. If no autho-
rity to give time was possessed, the apprehension
was not wrongful. No more was the detention;
for after Mr Morrison’s letter was made known fo
the defender he was entitled to say that it was
unauthorised, and to proceed exactly as if it never
had been granted.

In deciding the question before us I can pay no
regard to the alleged revengeful spirit displayed
by the creditor, which in no way bears on this
question. I wholly disapprove of this spirit; but
it is not my present function to visit it with a
penalty. The only ground on which the creditor,
the defender, is here sought to be made liable in
damages is, that he executed his warrant after
giving time to the debtor. If it is shown that he
did not give time, he is entitled to absolvitor from
this action; and I bave no right to set up against
him, directly or indirectly, any other ground of
damage.

Lorp Girrorbp—I entirely concur with the Lord
President and Lord Kinloch that the rule should
be made absolute. Incommon with all your Lord-
ships, I have some regret in disturbing the verdict,
but I am compelled to come to the conclusion that
the verdict is against evidence. The sole fact in
jssue is, Whether the defender wrongfully appre-
hended the pursuer, or caused him to be appre-
hended after having agreed to delay diligence?
If the question of motive were in the case, I do
not see how that motive would not have been
equally to be condemned had no agreement been
alleged. Now, Mr Mortimer might give the delay
either personally or by another authorised by him.
1t is not said that he consented personally, and the
improper motives which actuated him come in as
excluding the idea that he had consented to delay.
He had two agents. Where one agent is employed
by the other, it becomes a delicate question how
far the sub-agent has power to bind the principal.
Morrison was only a sub-agent for alimited purpose.
Hadthe question onlybeen, to what extenthad power
been delegated by Mackenzie to Morrison to delay
diligence, I should not perhaps have interfered, as-
suming that Mackenzie could delegate the power.
But the question next arises, Did Morrison give de-
lay? On this thereis 2 conflict of evidence. It isa
matter which the jury were entitled to take into
their own hands. Assuming these points in favour
of the pursuer, comes the great question, Had
Morrison, in the circumstances, power to bind
Mortimer to give delay, without his knowledge,
and to the effect of making him liable in damages
if he proceeded to execute the diligence? Here
arises a question of importance in law. There is
no absolute rule of law, what an agent can do, and
what he cannot do. I am not prepared to say that,
wherever an agent at the Sheriff-court town, or in
Edinburgh, is employed to carry out diligence,
that he is empowered to give delay. It is a ques-
tion of circumstances in each case. I think Morri-
son had no power to tie Mortimer’s hands. That
is enough. But the verdict cannot stand on another
ground. Captain Cameron, or his agent, had notice
of Morrison's doubt of his want of power to grant
delay—(reads Peal’s evidence). When an agent says

that he does not know whether he can grant delay
or not, that is fair notice, even although he does
take upon himself to grant delay. He may bind
himself, but not his principal.

On these graunds, I consider the verdict against
evidence—viz., that Morrison, in the circumstances,
had no power to grant delay; and 2dly, that he had
intimated this defect to Peat.

Rule made absolute, and new trial granted, re-
serving all questions of expenses.

Agent for Pursuer—W. R, Skinner, 8.8.0.
Agents for Defender—Philip, Laing, & Monro,
.S

Friday, February 9.

THE EARL OF ROSSLYN ¥. MRS MARY CUN-
NINGHAM OR LAWSON.

Process— Constitution, Action of—Ezecutor.

Where an action was brought against an
executrix for a debt due by the deceased,—
Held that, expenses being concluded for in
the usual way, and not “in the event only of
the defender appearing and opposing,” the
action was not an action of constitution merely,
but petitory, and against the defender person-
ally as executrix, and that therefore it was a
valid defence that the executry funds were
not sufficient to meet the demand; and proof
of their amount allowed accordingly.

In this action Lord Rosslyn sued the defender
Mrs Lawson for the value of coal supplied to her
deceascd husband from his collieries at Dysart, and
concluded in the ordinary way for expenses. It
was admitted that the defender was. executrix of
her deceased husband.

The Lord Ordinary (G1rrorp) allowed parties a
proof of their averments. But though the defender
averred the insufficiency of the executry funds, and
pleaded that she was ready to hold count and
reckoning with all interested, proof of the amount
of said funds was not leld included in the said
order, and the Lord Ordinary, on 8@ November,
pronounced an interlocutor, finding the pursuer’s
claim against the defender, as executrix qua relict
of her deceased husband, established, and therefore
decerned against her in terms of the libel, with
expenses.

Against this interlocutor the defender reclaimed.

TayLor INNES for her.

Warson and TrAYNER for the pursuer and re-
spondent.

Authorities — Gairdner, Nov. 28, 1810, F.C.;
Cook v, Crawfurd, 11 8. 406; and Lamond's Trs. v,
Croom, March 8, 1871, 8 Law Rep. 412,

At advising—

Lorp PRESIDENT—There can be no doubt as {o
the true character of this summons. In if the
pursuer demands decree against Mrs Lawson as
executrix dative qua relict of the deceased James
Lawson, her husband, and concludes for a sum of
£100, 9s. 1d., with interest from the 80th April
1871, “when the same fell to have been paid, un-
til payment, together with the sum of £50 sterling,
or such other sum as our said Lords shall modify
ag the expenses of the process to follow hereon,”
Now, & creditor in a summons of constitution is
not entitled to expenses except in the event of the
defender appearing and opposing the action, 1If,
therefore, this was intended as a summons of con-



