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general disponee. I own that I was
perhaps in forming this opinion under the
influence of the consideration that the
children in getting the £2000 even out of
this policy of insurance, which they are
stricfi)y entitled to in my_ judgment, are
getting just so much more than their father
intended them to get, but I thought, not-
withstanding that, that I could not deny
them what the marriage - contract un-
doubtedly gave them. I was inclined,
however, to limit their right strictly to
the sum of £2000, so that their father’s
intention might receive some effect. That
was my inclination, but I do not hold a
very strong opinion in that direction, and
should not care to insist upon it if the con-
trary is the prevailing opinion_ of your
Lordships, and no doubt a great deal 1s to
be said for this view that there was no
obligation in the wife’s part of the marriage-
contract to provide £2000 for the children,
but only a direction to the trustees to create
an insurance estate by means of a £2000
policy, and if that policy had proved to be
wortK less than £2000 there would have
been no claim at the instance of the chil-
dren to have had the deficit made up. As
a fact the policy amounts to considerably
more by the addition of bonuses. Perhaps
as they would have suffered if there had
been a loss, the children are entitled to
profit by the increase. In that view the
children will be entitled to all &)rovided by
the marriage-contract not modified in any
way by testamentary deeds of Sir James,
to the policy not only to the extent of £2000,
but to the golicy and the bonuses which
have accrued on it.

LorD RUTHERFURD CLARK—I have no
doubt that the children are entitled to the
rovisions in the marriage-contract in their
avour both by their father and their
mother, Upon the question whether they
are entitled to the whole proceeds of the
policy or only to £2000, I am clearly of
opinion that they are entitled to the whole.
[ look upon the language of the marriage-
contract not as settling a definite sum, but
as providing for a policy of insurance and
the entire proceeds payable under it.

Lorp LEE—I have come to the same
conclusion. Upon the question of the
bonuses I agree with Lord Rutherfurd
Clark that the proceeds must follow the

olicy. If the value of the policy had fallen
Below £2000 the children would have had
no claim for more than they could actually
get under the policy, and if that is so, there
is strong reason for saying that the thing
provided by the marriage-contract was not
the sum of £2000, but the policy with all its
accessories.

The LORD JUSTICE-CLERK concurred.

The Court answered the first question in
the negative, and the second question to
the effect that the parties of the third part
were entitled to the entire sum of £3183, 5s.
in the proportions of one-third to each of
the two surviving sons of‘the marriage, and

one-third equally among the children of the
deceased daughter,

Counsel for the First and Third Parties—
Sir C. Pearson—W. C. Smith. Agents—
Baxter & Burnett, W.S.

Counsel for the Second Party—Comrie
Thomson—Macfarlane. Agents—Carment,
‘Wedderburn, & Watson, W.S.

Friday, June 20.

FIRST DIVISION.
[Lord Wellwood, Ordinary.
HOWARD & WYNDHAM o, DICK-
CLELAND AND OTHERS (RICH-

MOND'S MARRIAGE - CONTRACT
TRUSTEES).

Right in Security—Sale by Heritable Credi-
tor—Titles to Land Consolidation (Scot-
land) Act 1868 (31 and 32 Vict, cap. 101)—
Premonition — Advertisement — Title —
Expenses,

The Titles to Land Consolidation
(Scotland) Act 1868 provides in section
119, with reference to the right of the
heritable creditor to sell under the
powers in his bond and disposition in
security, that if the debtor in the bond
fails to pay the sum due within three
months after a demand has been made
upon him, the creditor may without
further intimation sell the lands by
public roup ‘“on previous advertise-
ment stating the time and place of sale,
and published once weekly for at least
six weeks subsequent, to the expiry of
the said three months . ., . and also
that in carrying such sale or sales into
execution it should be lawful to the
grantee to prorogate and adjourn the
day of sale from time to time as he
should think proper, previous adver-
tisement of such adjourned day of sale
being given in the newspapers above
mentioned once weekly for at least
three weeks.”

In March 1882 a heritable creditor
served formal notice calling up the
bond, and in August, after six weeks’
advertisement, exposed the subjects
for sale. The sale was adjourned, and
the subjects were subsequently ex-
gt())sed on nine other occasions between

th August 1882 and 8lst October 1888,
when the subjects were sold. A little
over three years elapsed between the
ninth and tenth exposures. Sales were
effected upon the fourth and sixth
exposures, but each of these proved
abortive. Previous to each exposure
after the first, advertisements Wwere
made for three successive weeks, ex-
cept in the cases of the fifth and
seventh exposures, on which occasions
six weeks’ advertisement was made.
One of the titles offered by the sellers

roved to be a disposition by a trustee
in favour of himself and another.
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The buyers suspended a charge to
pay the price of the subjects, and in
“the course of the proceedings the sellers
delivered a deed of discharge and rati-
fication by the beneficiaries of the
aforesaid disposition by the trustee to
himself.

Held that the premonition given in
1882 had not fallen from lapse of time
between that date and 3lst October
1888, that the fifth and seventh expos-
ures were properly preceded by six
weeks, and the final exposure by three
weeks advertisement, and that as the
objection to the title was not frivolous,
the purchaser was entitled to have it
adjudicated upon at the expense of the
seller,

Stewart v. Brown, November 22, 1882,
10 R. 192, commented on.

In 1878 Andrew Yuille and Robert Rae,
merchants in Glasgow, borrowed from
Mrs Anderson £13,000, and granted a bond
and disposition in security over heritable
subjects in Hope Street there, of which
the *Theatre Royal” formed part. Yuille
and Rae had obtained these subjects by
disposition in their favour from the Scot-
tish Heritable Security Company and the
trustees of James Baylis. Mrs Anderson
assigned the bond to the extent of £1500
to other parties, and on her death her trus-
tees made up title to the extent of the bal-
ance of £11,500 which remained vested in
l];er,dand in January 1879 they called up the
ond.

In October 1879 Yuille was sequestrated,
and in 1880 John Rae was sequestrated and
Mrs Anderson’s trustees entered into pos-
session of the security-subjects under the
powers contained in the bond.

In February and again in March 1882 the
trustees again served formal notice calling
up the said bond, and on 2nd August of
tlge same year, the subjects, having been
advertised in the newspapers for six weeks,
were exposed for sale by public roup, at
the upset price of £18,000. No offerers
appeared at the sale, which was adjourned,
ang the property was subsequently exposed
for sale on nine other occasions between
30th August 1882 and 3lst October 1888.
The ninth exposure was made on 29th July
1885. Previous to each exposure, subse-
quent- to the first, advertisements were
inserted in certain newspapers, but that
for only three successive weeks, except in
the cases of the fifth and seventh exposures
on which occasions six weeks’ advertise-
ment was given immediately prior thereto.
A sale was effected on each of the fourth
and sixth exposures, but in neither case
was it carried out by the offerer; and on
the occasion of the tenth and last exposure,
the subjects were purchased by Howard &
‘Wyndham, theatrical proprietors.

In 1886 Mrs Anderson’s trustees assigned
the bond in question to the marriage-con-
tract trustees of Mrs Anderson’s daughter
Mrs Richmond. .

By article 7 of the conditions of roup it
was, inter alia, provided—* Declaring that
the offerers and purchaser shall be held to
have satisfied themselves as to the validity
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and sufficiency of the said title deeds, and
of the right of the exposers, and shall not
be entitled to object to the same after the
sale upon any ground whatever: . . . Fur-
ther declaring, that the offerers and pur-
chaser shall be held to have satisfied
themselves of the right of the exposers to
bring the said subjects to sale, and of the
accuracy and sufficiency of the said bond,
whole notices, advertisements, and pre-
liminary proceedings required by statute
or otherwise in the case of sale under the
power to that effect contained in a herit-
able security, and shall not be entitled to
object to the same, or to withhold payment
of the ];J)rice on any ground or pretext what-
ever, the exposers'right being taken tantum
et tale; declaring further, that the offerers,
by subscribing their offers, accede to and
become bound to adhere to and fulfil this
condition, and renounce and depart from
any ri%ht to object to or challenge any of
the titles, rights, and proceedings, or the
right of the exposers to sell the said sub-
cts.”

On 6th October 1888 the agent of Howard
& Wyndha.m wrote the agents of Rich-
mond’s trustees for the titles and the draft
articles of roup, and after receiving them,
he again wrote—*‘ With reference to the
other points in your letter, of course it is
possible that Messrs Howard & Wyndam
may not be the successful offerers, but
in the meantime I think it is only right
that in their interest I should reserve for
subsequent treatment any questions that
may arise on the title, including those dealt
with in my former letter; ... (2) and (3)
in connection with the important question
as to the regularity of the proceedings ante-
cedent to thesale, I have no wish to suggest
any unnecessary difficulties, more especially
as I have not had time to look into the
matter fully ; but I think it right to point
out to you what occurred to my mind on a
cursory perusal of the articles of roup. In
this connection I would suggest that before
the sale you should consider the bearing
and effect of Stewart and Others v. Brown
and Others, 17th November 1882, reported
in the S.L.R. vol. xx., p. 131, and especially

‘the opinions of the Lord President and Lord

Shand, containing certain obifer dicta re-
lating to premonition and advertisement in
a question with the proprietor; (4) I would
suggest that the clause in thearticles should
be altered.”

Upon various grounds Howard & Wynd-
ham delayed to make gayment of the pur-
chase price, and upon 21st November 1888
they were charged to pay at the instance
of Richmond’s trustees.

They suspended the charge, and averred—
“(Stat. 13) That the refipondents’ proceed-
ings were irregular and illegal, and that
they are unable to give the complainers
a valid title to the said subjects, in respect
(1) the said John Rae was one of the trus-
tees of thesaid James Stevenson Bayliswhen
the said trustees, who were then the pro-

rietors thereof, sold the subjects to Mr

uille and Mr Rae in 1878; . . . (3) no inti-
mation was made to any of the proprietors
of the said subjects or other parties entitled

NO. LI.
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to said notice after 1882 of the calling up of
the bond, or of any of the said exposures
for sale, nor of the change of creditors in
the bond ; (4) no valid, legal, or sufficient
advertisement was made of any of the said
exposures after that on 2lst February 1883,
or otherwise, and in any event after that
on 3rd September 1884, and in particular,
no legal advertisement was made of the
exposure of 3lst October 1888.”

he respondents replied—*In regard to
the first point stated in the second last para-
graph of your letter, we have to repeat
what Mr Tait stated verbally, viz., that the
beneficiaries under Mr Baylis’ testamentary
deeds ratitied and approved of the trustees’
whole actings, and discharged them. When
Mr Macdougall purchased the property in
May 1883 that deed of discharge was ob-
tained at some expense by his agents,
Messrs Burns, Aiken, & Com}l)Iany, writers,
Glasgow, who now hold it as othecated
for their account against Mr Macdougall,
and they refuse to part with the document,
Of course it is arguable that Mr Baylis’
trustees were boun%l to deliver such a deed
at the settlement of the sale to Messrs
Yuille & Rae, and we are perfectly willing
to carry out certain proceedings which we
threatened some years ago if you insist
upon the delivery of the discharge.”

By section 119 of the Titles to Land Con-
solidation (Scotland) Act 1868 it is provided
that the clauses of the short form of bond
and disposition in security scheduled to that
Act “reserving right of redemption, and
obliging the grantor to pay the expenses of
assigning or discharging the security, and
on default in payment granting power of
sale, shall have the same import, and shall
be in all respects as valid, effectual, and
operative as if it had been in such bond and
disposition in security specially provided
and declared . . . thatif the grantorshould
fail to make payment of the sums that
should be due by the personal obligation
contained in the said bond and disposition
in security within three months after a
demand of payment intimated to the
grantor, whether of full age or in pupillarity
or minority, or although subject to anf
legal incapacity, personally or at his dwell-
ing-place, if within Scotland, or if furth
thereof at the office of the keeper of the
record of edictal citations above men-
tioned, . . . then and in that case it should
be lawful to and in the power of the grantee
immediately after the expiration of the
said three months, and without any other
intimation or process at law, to sell and
dispose, in whole or in lots, of the said
lands and others by public roup at Edin-
burgh or Glasgow . . . on previous ad-
vertisement, stating the time and place of
sale, and published once weekly for at
least six weeks subsequent to the expiry
of the said three months, in any newspaper
published in Edinburgh or Glasgow, . . ..
and also that in carrying such sale or sales
into execution it should be lawful to the
grantee to prorogate and adjourn the da
of sale from time to time as he should thin
proper, previous advertisement of such ad-
journed day of sale being given in the

newspapers above mentioned once weekly
for at least three weeks.” ]

A short proof took place before the Lord
Ordinary, the import of which was that Mr
Andrew Yuille, who was the survivor of
himself and Mr Rae, and therefore the
debtor in the bond, had been present at
most and was cognisant of all the various
exposures, and that as he was present when
the subjects were sold no question arose as to
the debtor not being certiorated of the sale.

The respondents’ agents wrote to the
complainers’ agent on 22nd July 1889—
“Referring to record, stat. 18, ans. 13, we
undertake, as from the date of settlement
of this transaction by your clients, to obtain
and deliver the deed of discharge and rati-
fication by the Baylis’ beneficiaries therein
referred to.”

On 30th July 1889 the Lord Ordinary
(WEeLLwoOD) pronounced the following
interlocutor :—* The Lord Ordinary having
considered the cause, together with the
minute, No. 40 of process, and relative
letter of obligation by Messrs Tait & John-
ston, the resgondents’ agents, No. 41 of
process, and the complainers’ counsel hav-
ing at the bar stated that the complainers
would be satisfied with such a letter of
obligation, in respect of the proof adduced,
and the said minute and letter, Repels the
reasons of suspension: Finds the letters
orderly proceeded : Finds neither party en-
titled to expenses, and decerns.”

The complainers reclaimed.

Before the case came on for hearing in
the Inner House the deed of discharge and
ratification above referred to was delivered
to the complainers, and the principal ob-
jection taken by them to the title was thus
removed.

Argued for the reclaimers—There were
two objections which could still be taken
to the title—First, the premonition was in-
valid owing to lapse of time, and also to a
new creditor having. arisen. The time be-
tween the date of the premonition and the
date of the sale was six and a half years,
and three years had elapsed between the -
last exposure of the subjects and their sale.
In order to have complied with the spirit
of the statute a new premonition was neces-
sary. Second, the advertisement here was
insufficient, as three yearshad elapsed since
the last exposure of the subjects; there
ought to have been advertisement for six
weeks, and not merely for three, as took
place. The adjournment of the sale ought
in the interest of the debtor, if he was not
to get a new premonition, to have been to a
fixed date; on the nature of an adjourned
sale see Melville v. Dundas, January 28,
1854, 16 D. 419. The selling creditor is the
mandatory of the debtor, and he must
adhere strictly to the terms of the statute—
Nisbet v. Cairns, March 12, 1864, 2 Macph.
863, and at 871, opinion of Lord Justice-
Clerk Inglis, Here, as the statutory re-
quirements had not been complied with,
the title was bad — Stewart v. Brown,
November 22, 1882, 10 R, 192,

Counsel for the respondents were not
called upon,
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At advising—

LorD PRESIDENT—When this process of
suspension was raised there was one very
serious objection to the title tendered by
the sellers of the subjects, arising from the
fact that one of the titles in the progress
was a disposition by a trustee to himself,
and that would have been a very fatal
objection indeed if it had not been capable
of being remedied.

It had not been remedied at,the time
when the suspension was brought, but it
was remedied after the action was in
Court. Therefore it does not require to be
noticed any further in disposing of the
merits of this case, The only point that
remains for consideration is one arising
upon the Statute of 1868, and that question
is, whether the terms of the statute have
been completely complied with in carrying
through the sale that was made. The sub-
jects had been exposed a good many times
—ten times in all—and it was oan upon the
tenth occasion that a successful sale was
accomplished.. It is stated in the record,
and I do not think that was matter of con-
troversy, that previous to these exposures
subsequent to the first, advertisements
were inserted in certain newspapers, but
that for only three successive weeks, except
in the cases of the exposures on 21st Febru-
ary 1883, and on 6th August 1884, on which
occasions six weeks’ advertisement was
given immediately prior thereto.

Now, the reason why six weeks’ advertise-
ment was made upon those two occasions
was that a sale had on each of the previous
occasions been actually made, but one which
afterwards proved abortive; and it was
thought—and I think justly thought—that
after a sale had been made, though not
actually carried through in the end, six
weeks’ advertisement was necessary in place
of three. There is no question arising about
that here, but it is right to make that obser-
vation in passing. Upon the occasion of
the exposure on which a sale was effected
ultimately—on 3lst October 1888—the ad-
vertisement preceding the exposure was for
three weeks only, and that is the objection
that has been argued chiefly before us upon
this reclaiming-note.

Now, the objection is founded upon section
119 of the Act of 1868, which provides that
if the granter of the bond ‘‘should fail to
make payment of the sums that should be
due by the personal obligation contained in
the said bond and disposition in security
within three months after a demand of
payment intimated to the granter .. . it
should be lawful to and in the power of the
grantee, immediately after the expiration
of the said three months, and without any
other intimation or process at law to sell
and dispose, in whole or in lots, of the said
lands and others by public roup at Edin-
burgh or Glasgow,” and so forth, ““on pre-
vious advertisement, stating the time and
place of sale, and published once weekly for
at least six weeks subsequent to the expiry
of the said three months” in certain news-
papers, ‘“and also that in carrying such
sale or sales into execution it should be
lawful to the grantee to prorogate and

adjourn the day of sale from time to
time as he should think proper, previous
advertisement of such adjourned day of
sale being given in the newspapers above
mentioned once weekly for at least three
weeks.,”

Now, the notice or premonition given was
quiteregularin this case. It wassuggested
in the course of the argument that after a
sale was actually made, though it proved
abortive in the end, it might be made a
question whether there should not be a
further premonition or notice to the debtor,
or a demand of payment, but that, I think,
is not a good contention. The only ques-
tion therefore really is, whether in the case
of a prorogation, and a prorogation without
any fixed day to which the sale is proro-
gated, that requires six weeks’ advertise-
ment or only three. I am of opinion that
three weeks is sufficient.

Now, a period of more than three years
elapsed between the adjournment of the
previous exposure on the 29th July 1885 and
the day of the sale on 3lst October 1888, but
I cannot find anything in the statute which
limits the rule of the exposer’s right to pro-
rogate and adjourn the exposure from time
to time. It 1s not said that it must be
made within a certain time. In point of
practice we know that it is not limited to a
day certain, and there is nothing to limit
the time within which the exposer must
bring the subjects to sale again. Therefore
I should not lay down any rule that would
limit the time in any way, because it is
possible that circumstances might emerge
in which a very long lapse of time might
lead me to form a different opinion.

But I do not see anything in the statute
that would entitle me to say that here
there was too long an interval, or that an
adjourned exposure requires more than the
statutory amount of advertisement to be
made. Therefore I think the Lord Ordi-
nary’s judgment is quite right in that
matter, and that the objection is not a good
one.

But there remains for consideration the
question of expenses, which is one of some
delicacy in the present case. The objection
which [ have been dealing with is, I think,
not a _good objection when it comes to be
considered, and I should not have very
much sympathy with one who raised such
an objection if it had not been for what
occurred in the case of Stewart v. Brown.
In that case there was a good deal of coun-
tenance given to it, especially by Lord
Shand, and I followed his example. But
there was enough in that case, as I think,
to suggest to a party in the condition of
this seller that there might be a good deal
in an objection of this kind. Now, taking
that into consideration, one cannot say that
the purchaser in this case was starting
a frivolous objection. It is impossible
to say that of the case to which I have
just referred. And therefore, consider-
g in the first place that there was
one very serious objection to the title
at the time the suspension was brought
into Court, which was afterwards removed,
and that this second objection had already



804

The Scottish Law Reporter.—Vol. XX VII. [Movad & Wyndham, &c.

June 20, 18g0.

received some countenance in obiter dicta,
I do not think there should be any depar-
ture from what I believe to be the ordinary
rule of practice that where an objection is
not frivolous the buyer is entitled to have
a judgment of the Court at the expense of
the seller. In that respect therefore I
differ from the Lord Ordinary, who has
found no expenses due. I think the re-
claimers are entitled to expenses in the Quter
House according to the ordinary rule and
practice. If that be so, it is very difficult
to see that they are not entitled to the ex-

enses of the discussion in the Inner

ouse, because the result of that discussion
has been to give them their expenses in the
Outer House. They have taken that by
their reclaiming-note; they have been to
that extent successful; and that in an
action of this kind is rather an important
element in their favour. Therefore upon
the whole matter I think the reclaimers are
entitled to expenses both in the Outer
House and in the Inner House.

LorD SuaaND—I have come to be of the
same opinion as your Lordship both on the
merits of the question that is here raised
apd in reference to the expenses.

First of all, there were three objections
taken to the title after the sale was con-
cluded. Inthe firstplace, onein regard toa
sale that had been made by a trustee to him-
self which was a step in the progress. That
objection was upon the face of the titles at
the date when the action was raised; and,
as your Lordship has pointed out, it was
fatal, but it has since been entirely obvi-
ated by the production of a minute by the
beneficiaries in the trust, in which they
have adopted the sale made by the trustee.

The second objection taken was founded
upon the fact that a long interval of
time had occurred between the requisition
or demand for payment and the date
when the sale was actually made. Upon
that matter I agree with your Lord-
ship in thinking that a _requisition once
made so as to give the debtor the oppor-
tunity of paying his debt with an intima-
tion that failing payment of that debt the
subject of security will be exposed to sale
and may be sold is sufficient, and a requisi-
tion once made is good with reference to a
sale made, although it may be after a long
interval of time. Thethird objection relates
to the sales which occurred after the diets
of exposure had been prorogated upon
several occasions. The statute upon that
subject provides that the original exposure
shall be preceded by six weeks’ advertise-
ment, and that exposures made upon
minutes prorogating and adjourning the
sale may Ee made upon three weeks’ adver-
tisement. I think this means that the ex-
poser shall be bound in the cases in which a
sale was made to give six weeks’ advertise-
ment before the next exposure, because
in those cases there was no adjournment of
sale. There was no provision to prorogate
and adjourn any sale, but there had been a
sale which had been supgosed to take effect,
although it proved to be abortive. As in
neither of these cases had there been a pro-

rogation and adjournment of the sale, I
think the seller was quite entitled to give
six weeks’ advertisement. Where you
have a prorogation of a sale from one time
to a future time, is six weeks’advertisement
required? I have come to the same con-
clusion as your Lordship that that is not
so. The statute does not contain any
declaration that if an adjournment is neces-
sary, as it might be, and the sale should be
adjourned for one month or for two months
or for any other time not definitely fixed,
the adjourned sale must follow upon six
weeks’ advertisement. Having considered
the matter carefully with your Lordship, I
have come to the conclusion that we can-
not add a term of that kind to the statute.
If, as your Lordship suggests, any pro-
longed period—an extraordinary and pro-
longed period —occurred, and suppose tlEere
had been some recklessness in the sale, or
that the subjects had been sacrificed
because they had not been duly advertised
—as to whether in such circumstances a
remedy would be available to the owner—
I should desire to reserve my opinion. All
that I should say here is that in this case
I have come to the conclusion with your
Lordship that three weeks’ advertisement
was sufficient for the purpose of making an
effectual sale having regard to those
gpetcial terms of the statute upon that sub-
ject,

The respondents in the reclaiming-note
offered an argument which would have ex-
cluded some of these objections, particu-
larly the objection I have now mentioned
as to advertisement, upon the ground that
the articles of roup took the purchaser
bound to be satisfied with the advertise-
ments. ButIthink that has been answered
by the circumstances that the law-agent
for the purchasers in his correspondence
distinctly intimated that he meant to keep
that point open.

Upon the question of expenses I also
agree with your Lordship. [t is clear that
opinions were expressed, particularly by
ourselves in the case of S}t)ewart, dealing
with this matter of advertisement. Mr
Cameron, I think, in his letter of 2¢th
October 1888 properly says these opi-
nions contain ‘¢ obiter dicta relating to pre-
monition and advertisement in a ques-
tion with the proprietor.” I think that
the circumstance that opinions to that
effect particularly mentioned had been
expressed in this way was quite suffi-
cient to entitle a party to say—¢This
is not a title absolutely clear from doubt
or difficulty,” and it may be to go the
length of saying that it could not be
regarded as a marketable title without
some judgment of Court. So I do not
think that the gentleman who wrote that
letter was putting it too high when he said
the title is not an absolutely clear one, or
that it could be represented that the objec-
tion was a frivolous objection. That being
so, I think the ordinary rule is in this
class of cases that when the title is not ab-
solutely clear, and the property is not
marketable in the proper sense, in addition
to the title, the purchaser is entitled to
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decree showing that the objections which
have occurred to him and which are not
frivolous are not well founded. Accord-
ingly, I think on that ground the Lord
Ordinary ought to have given expenses in
this case. I think that it was maintained
before the Lord Ordinary that these re-
claimers were entitled to the expense of
clearing their title. As we have reversed
the Lord Ordinary upon that point, I concur
with gour Lordship in thinking that we
should give expenses in the Inner House.
How far it may be the right of the party
in cases of this kind to get a decision not
only of the Lord Ordinary, but also of the
Inner House is a question that I think may
come up for decision hereafter. At this
moment I am not prepared to say that in
every case a party who gets his title cleared
by a Judge of the Supreme Court sitting in
a Court of first instance in a question of
this kind is to hold that as sufficient. I
have very great doubt as to whether a pur-
chaser can say that in every case he should
have the advantage of a decision of the
Inner House as well. But that point does
not arise for decision here, because upon
the special grounds in this case which I
have mentioned I think the expenses of
the Inner House should be given as well as
the expenses in the Outer House.

LorD ApAM—The 119th section of the
Titles to Land Consolidation Act specifies
certain conditions upon compliance with
which a creditor shall be entitled to give a
valid discharge to a purchaser of the pro-

erty over which his security extends.
}.zl‘hese conditions, so far as I see, are that
it is specified that the creditor should give
notice of his intention to sell. That is the
first condition. Then it is specified that if
any sale is to take place there shall be, in
the case of an original sale, previous adver-
tisement for a period of six successive
weeks, and in the case of an adjourned
sale for a period of three weeks. Now,
that is the only condition as to advertise-
ment. The only other condition is as to
title; and the condition as to title is this,
that ‘“immediately after the expiration of
the said three months”—that is to say, after
the notice—*‘and without any other intima-
tion or process at law,” he may proceed to
sell. He may do it immediately after, but
as far as regards an original sale there
is no time specified within which he must
do it, He may do it immediately after the
three months, having once given prior
notice. The notification of time there is
limited, it being that after the lapse of
three months there must be six weeks’
advertisement made before the creditor
can proceed to sell. 'When we come to the
matter of a prorogated sale, what is it we
find? That the creditor may ‘prorogate
and adjourn the day of sale from time to
time as he should think proper.” It seems
to me that it is left entirely in the hands of
the creditor to fix the periods of adjourn-
ment at intervals of time at which he shall
expose the property for sale. This being
the only provision of the statute, I concur
with your Lordship and Lord Shand. I see

the greatest difficulty in drawing the line
and saying that as matter of construction
three years shall be the proper time, or that
it should not be 1pr'oper after five or six

ears. According g the construction which
I should be disposed to put upon the statute
is this, that if a creditor can produce evi-
dence that he has given a premonition of
three months of his intention to sell, if he
produce advertisements showing six succes-
sive weeks in the case of a first sale, or
three weeks in the case of an adjourned
sale, there has been a sufficient compliance
with the statute, and therefore the creditor
had a right to sell the subjects.

The only other question is the question
of expenses. Now, I think with your Lord-
ship that whether it is a good practice or
not—and it may be doubtful—according to
all my recollection the practice has been
that if a seller offers to a purchaser what,
as Lord Shand called it, was not a clear or
marketable title, he was entitled to come
into Court and to have that matter ascer-
tained by a judgment of the Court. And
I think the practice always was that the
purchaser, although the result of the judg-
ment of the Court was that the title was
really a good title, still if the objection is
not a frivolous objection he was entitled
to have a judgment, and it was part of the
expense of giving a clear title. I think
that always has been the practice of the
Court, and I am therefore disposed to give
it here. Now in this case, in the first place,
it was necessary that the purchaser sﬂould
suspend, because at the time he received
the charge there was a fatal flaw, viz.,
that one of the writs of the progress was
a conveyance by a trustee to himself, which
clearly was bad unless it was cured, as I
understand in the course of the proceedings
it was, by the production of a confirmation
on the part of the beneficiaries of the sale.
I understand it was cured in the course of
the process, but there was a flaw which
I also think justified the purchaser in sus-
pending the charge. Looking to the fact
that a very considerable time—three years—
had taken place between the lastprorogation
and the actual sale, and looking to what
has been stated in Court by two of the
Judges of this Division, there was great
doubt as to whether such a title should be
taken. I think that also justified the
purchaser in suspending this charge. There-
fore I think it follows from what I have
said that the Lord Ordinary should have
given expenses. As the reclaimers have
been successful on that matter I think they
should be found entitled to expenses.

Lorp M‘LAREN—I had occasion to con-
sider this point in the case of Stewart v.
Brown, and gave an opinion in conformity
with the view which your Lordships have
now expressed. Ithen held that the statute
had prescribed the necessary amount of the
advertisements, first, for an original sale
and secondly, for an adjourned sale. And
while it was always open to the owner or
person having the reversionary interest to
apply to the Court for interdict if he
thought that a sale was being hurried
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through or made under conditions which
were inconsistent with the best price being
obtained, yet if this was not done in time,
and if a sale took place after all these statu-
tory formalities had been complied with,
the right of the purchaser was not open to
challenge on such grounds. [ think it is
" satisfactory that we have been enabled to
come to a decision on this point, which
your Lordship held not to be necessarily
raised in Stewart v. Brown, because it is
extremely desirable that in the case of
sales under powers by heritable creditors,
which are of very frequent occurrence,
there should be no dubiety as to what is
necessary advertisement. The object of
advertisement of course is to ensure that
the sale should be sufficiently known, so
that intending purchasers—persons looking
out for investments—may come forward.
In these days of wide diffusion of intelli-
gence through the newspapers, I should
think that an advertisement in a leading
journal for three successive occasions in
three successive weeks was ample notice,
and any person having money which he
meant to invest on heritable property
would not be likely to overlook a sale so
advertised. And that reason applies, of
course, however long be the time between
the original and the adjourned sale.

With regard to the question of expenses, I
think that we have an absolute discretion in
cases of this kind in awarding them. As

our Lordship has observed, where a title
1s challenged on merely frivolous grounds,
expenses might be awarded to the seller
against the purchaser making this frivolous
and perfectly unfounded complaint. Where
an important question is at issue we may
give the expenses to the gurchaser, even
though he has not succeeded in establishing
the objection. It seems to me to follow that
there may be an intermediate class of cases
where we would not award expenses to
either party. That was the view that the
Lord Ordinary has taken of this case, and
there is a great deal to be said for it. But
I agree with your Lordship in thinking
that having regard to the difficulties
expressed in Stewart v. Brown this rather
falls within the class of cases in which the
pursuer is entitled to try the question at
the seller’s expense.

The Court pronounced this interlocutor:—

“Recal the said interlocutor [of 30th
July 1889] in so far as it finds neither
party entitled to expenses, and in place
thereof find the complainers entitled to
expenses in the Outer House; quoad
wltra adhere to the interlocutor and
decern: Find the complainers entitled
to additional expenses since the date
ng the interlocutor reclaimed against,”

c.

Counsel for the Complainers—H. John-
ston — W. Campbell. Agent — John
Cameron, S.S.C.

Counsel for the Respondents — Comrie
Thomson—Napier. Agents—Tait & John-
ston, 8.8:.C.
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FIRST DIVISION.
[Lord Trayner, Ordinary.

MUIR v. CALEDONTAN RAILWAY
COMPANY.

Railway—Street— Police Board—Arbiter—
Reparation—Title to Sue—Irrelevancy.

A railway company were required by
their Act to submit for the approval of
the police board of a burgh plans for
work affecting the streets, and they
were bound to restore any street inter-
fered with to its original level. It was
further provided t]gaa,t any difference
between the railway company and the
police board as to any such matter
should be referred to arbitration. A
difference between the parties regard-
ing a certain street was referred to an
arbiter, who first ordered certain works
to be done, and finally found that these
had been properly carried out, and the
street restored to its original level.

An individual fproprietor in this street,
on the ground of injury to her property,
brought an action a§ainst the railway
company and the police board to have
it found that the street had been wrong-
fully altered, and to have it restored,
or for damages. Held that she had no
title to sue for setting aside the statu-
tory arrangement between the parties,
and that no damages were due at
common law as neither a wrong nor a
breach of contract was alleged, although
if injury had been done the railway
company would be liable in compensa-
tion under the Railways Clauses Act.

In June 1889 Mrs Catherine Muir, as owner
of certain tenements in Inverkip Street,
Greenock, sued the Caledonian Railway
Comﬁany (1) for declarator that the defen-
ders had wrongfully altered and raised the
level of the street; (2) for decree ordaining
the defenders to restore the street to its
original level; and (3) alternatively for
damages.

In 1884 the Caledonian Railway were
authorised by Act of Parliament to con-
struct a railway known as the Greenock
Railway.

Section 22 of the Act provided—¢‘The
company may, in the construction of rail-
way No. 1, and of the quay or pier, by
this Act authorised, deviate from the levels
thereof, as shown on the deposited sections,
to any extent not exceeding 5 feet, and may,
in the construction of railway No. 1, deviate
from such levels and from the gradients of
the said railway, as shown on the said sec-
tions, to such further extent as may be
found necessary or convenient for avoiding,
accommodating, preserving, or improving
the drainage or sewers or other works in
or under the streets, roads, lanes, footpaths,
and %laces through which the said railway
will be made, anything in the Railways
Clauses Consolidation (Scotland) Act 1845
to the contrary notwithstanding : Provided



