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ocean-going steamer having assented to a
contract containing any variation of the
ordinary common law obligation. In all
cases in which a defendant relies for his
defence on the conditions of a contract he
must prove that such conditions form part
of the contract bargain. It is, however, an
extravagant assumption that a passenger
by an ocean-going steamship from NewYork
to Glasgow would expect to be carried with-
out a contract containing some conditions,
or that he would regard the ticket issued to
him merely as a voucher or receipt for an-
ment. Such an assumption might have been
admissible in case of a passenger by rail-
way in the early days of railway travelling,
but the conditions have changed, and the
appellant in spite of his evidence is not
entitled to claim to be in a better position
than other passengers who in the exercise
of ordinary intelligence and common-sense
took care to become acquainted with the
conditions of the contract, having had their
attention called thereto by a reasonable
notice. The position as stated by Lord
Haldane in Grand Trunk Railway Company
of Canada v. Robinson, [1915] A.C. 740, is
applicable—‘ In a case to which these prin-
ciples apply it cannot be accurate to speak,
as did the learned Judge who presided at
the trial, of a right to be carried without
negligence, as if such a right existed inde-
pendently of the contract and was taken
away by it. The only right to be carried
will be one which arises under the terms of
the contract itself, and these terms must be
accepted in their entirety. The company
owes the passenger no duty which the con-
tract is expressed on the face of it to
exclude, and if he has approbated that
contract by travelling under it he cannot
afterwards reprobate it by claiming a right
inconsistent with it. For the only footing
on which he has been accepted as a pas-
senger is simply that which the contract
has defined.” .

In my view the appeal should be dis-
missed.

Their Lordships dismissed the appeal, with
expenses.

Counsel for the Appellant (Pursuer) —
Lord Advocate and Dean of Faculty (Clyde,
K.C.)—MacRobert. Agents—G. H. Robb &
Crosbie, Glasgow—Macpherson & Mackay,
8.8.C., Edinburgh—W. A, Crump & Son,
London.

Counsel for the Respondents (Defenders)
—Macmillan, K.C.—C. H. Brown. Agents
—Bannatyne, Kirkwood, France, & Com-
pany, Glasgow — Webster, Will, & Com-
pany, W.8., Edinburgh—Botterell & Roche,
London.
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—Special Powers—Power to Sell— T'rustees
Proposing to Sell Trust Property to Two
of their Number.

Testamentary trustees presented a
petition to the nobile offictum craving
authority to sell the major part of the
trust estate to two of their own number
at prices fixed by a valuator, or alterna-
tively to expose the subjects by public
roup with a right to bid thereat by the
two trustees in question. The trust-
disposition gave the trustees power to
sell to these two certain portions of the
trust estate at a price fixed by the trus-
tees or by arbitration, and also a general
power to sell the trust estate by public
roup or private bargain. Held that the
Court had no power to grant the autho-
rit;gv craved, and petition refused.

oats’ Trustees, 1914 8.C. 723,51 S.1..R.
642, distingwished.

Alexander Hall, James Hall, and others, the
sole surviving testamentary trustees of the
late Adam Hall, woollen-carder, Newtown
St Boswells, petitioners, brought a petition
craving the Court to authorise tge peti-
tioners as trustees to sell (1) a villa at New-
town St Boswells to James Hall as an
individual for £725, and (2) other subjects in
Newtown St Boswells and Langlands Mill
(exeluding the machinery and plant therein)
to James Hall and Alexander Hall as indi-
viduals for £5800, in terms of offers made by
them, or to sell the villa and other subjects
respectively to James Hall and James and
Alexander Hall at such other price or prices
and upon such other terms and conditions as
the Court might direct, or alternatively to
authorise the sale of the subjects by public
roup with a right to bid thereat in James
and Alexander Hall.

Answers were lodged by Mrs M‘Arthur,
a daughter of the testator, and her children,
respondents.

The facts of the case appear from the
following narrative, which is taken from
the opinion of Lord Johnston—¢The late
Adam Hall died in 1908 possessed of estate to
the value of about £8000, which consisted of
hisinterestin the business of A. Hall & Sons,
woollen - carders and spinners, Launglands
Mill, Newtown St Boswells, including the
machinery and plant therein, together with
certain heritable properties. These latter
were (1)tenementsin Galashiels, (2)dwelling-
house at Newtown St Boswells, (3) Langlands
Mill, (4) certain tenements in Newtown St
Boswells, mostly erected by Mr Hall, and
many of them occupied by workers engaged
in his mill. There was also a good deal of
spare ground adjoining the miil available
for extension thereof or for feuing or build-
ing. The various tenement properties were
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burdened with debt to the amount of about
£4700. By hissettlement Mr Hall nominated
seven trustees, now reduced by death to
five, of whom two were and are his sons
Alexander and James Hall, and a third his
unmarried daughter Miss Adelina Hall. At
the date of his death the business of A. Hall
& Sons was being carried on by Mr Hall in
partnership with his two sons Alexander
and James Hall under a deed of copartnery
expiring at lst July 1911. Mr Hall autho-
rised his trustees to continue his business
for such period and on such terms as they
might think expedient, or to make such
arrangements and settlements with his sons
relating to his share and interest in the
copartnery as they might think advisable.
Shortly, the ultimate purpose of Mr Hall’s
settlement, after providing annuities for his
widow and unmarried daughter, was equal
division of his estate among his children,
who were the two sons already mentioned
and four daughters, three of whom were
married and had issue, the sons taking their
shares in fee and the daughters their shares
in liferent and their issue in fee. Mr Hall’s
interest in his business was paid out by his
gons at the conclusion of the partnership in
1911, and at the same time they acquired
from the trustees the machinery and plant
so far as belonging to their father. The sum
payable by them was fixed at £4238, and this
when paid up was applied by the trustees
along with other moneys in their hands in
freeing the heritable properties of debt. Tt
resulted that at the date of the present
application what remained of Mr Hall's
estate was the heritage above enumerated.
Mr Hall’s settlement, which bears marks of
care and discrimination in providing for
eventualities, and more or less indicated
incidentally the probable course of adminis-
tration which his trustees would require to
adopt, contained the following :—In the first
place, though providing, consistently with
their terms, that his children’s provisions
should vest at his death, Mr Hall expressly
declared that his trustees should not be
bound to make any payments to the bene-
ficiaries until such time as they should see
fit, “ regard being had to the circumstances
of my trust estate, it being my particular
wish that my trustees shall not require to
sell my heritable property under unfavour-
able circumstances, but that they shall be
allowed to settle with the beneficiaries,
interest as well as principal, at such times
and in such way and manner as they may
see proper.” But, in the next place, in the
event of his sons or either of them continu-
ing to carry on the business of A. Hall &
Sons he provided that his trustees might,
but ounly if they judged it to be fit and
expedient, sell to them or him his factory of
Langlands Mill and such of the machinery
and plant therein as might belong to him at
his death at such price as to his trustees
might seem just and reasonable, or at a
price to be fixed by arbiters in common
form. And lastly, he empowered his trus-
tees to feu his heritable property or any
part thereof on such terms as they might
think fit, and also to sell his heritable and
moveable property, at any time they might

think it expedient, by public roup or private
sale, and to let his heritable property for
such periods and on such terms as they
might find necessary or expedient. Tt is
therefore evident that Mr Hall’s settlement
contains all that is necessary to enable
his estate to be administered and if deemed
proper to be realised. It is also, I think,
evident, having regard to the composition
of Mr Hall’'s family and to the nature of
the net estate which he left behind him, that
while it is not impossible that division of
the heritage should be made without reali-
sation, realisation would be a natural and
businesslike course for the trustees to adopt
provided the times were favourable, and,
should they do so, that nothing iswanting in
the matter of powers conferred upon them.
It is now proposed to sell to the two sons
the whole of the Newtown St Boswells pro-
perties, and the trustees and the sons after
taking what is said to be neutral advice by
way of valuations have agreed on terms.
But owing to the fact, as they say, that the
flars of a considerable part of the residue
are in pupillarity or minority, and that they
are therefore unable to carry out the trans-
action without special powers from the
Court, the trustees have applied to the Court
for authority to sell the property to MrHall’s
sons at the agreed-on price, or otherwise at
such other price or prices as the Court may
direct, or alternatively to authorise the
whole of the properties at Newtown St
Boswells to be exposed for sale by public
roup under the express condition that the
two sons as individuals or either of them
sbould be entitled to bid at said sale for all
or any part of them. The petitioners do not
draw attention to the primary difficulty
which meets them, viz., that the proposed
purchasers of trust property are themselves
two out of the five trustees, and that though
this does not in point of principle alter the
situation, from their position they presum-
ably have atpr'i(;lominal,nt voice in the trust
management. The application is opposed b
MrsM*Arthur, one of the married dlajtrl)lghters}:
and her husband as her curator-at-law, and
on behalf of their minor and pupil children.
They maintain shortly that so far as the
petition relates to the mill subjects it is
unnecessary, and that so far as it applies to
the other heritable subjects it is irrelevant
and incompetent.’

Argued for petitioners—In general there
was no absolute rule that trustees could
not buy the trust estate, a part of it,
or be bidders when it was exposed to
public roup. If the trustees secured the
interposition of the authority of the Court,
they or some of them might buy or bid
at the public roup — Maxwell v. Drum-
mond’s Trustees, 1823, 2 S. 130 (N.E. 122 ;
Taylor v. Watson, 1846, 8 D. 400, per Lord
Mackenmgz at p. 406, and Lord Fullerton at,
p. 407; Gillies v. Maclachlan’s Representa-
tives, 1846, 8 D, 487, per Lord Cunninghame
at p. 483 ; Coats’ Trustees, 1914 S.C. 723, 51
S.L.R. 642, [L.ORD SKERRINGTON referred
to Fraserv. Hankey & Company, 1847,9 D.
415.]1 If, however, the trustees did not obtain
the authority of the Court, the transaction
was open to challenge, but the sale was not,
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absolutely null—Hankey's case (cit.), per
Lord Fullerton at p. 420. The English law
was to the same effect—Campbell v. Walker,
1800, 5 Ves. Junr. 677, per Sir Richard
Arden, M.R., at E 681; Boswell v. Coaks,
1883, 23 Ch.D. 302, per Fry, J., at p. 310,
1886, 11 A.C. 232, per Lord Selborne at p.
242, Further, the Court could adject con-
ditions which would prevent the trustees
using their special knowledge to secure an
undue advantage. Further, in the present
case the circumstances were special. An
immediate division was necessary so far as
the sons were concerned, and might in the
daughters’ case become necessary at any
moment, and that could only be effected by
realisation. Further, the heart of the trust
property was the mill ; the machinery and
plant in it belonged to James and Alex-
ander Hall; the shell of the mill was of
little value; and the mill itself without the
rest of the property was useless to James
and Alexander Hall, who were tenants of
the business in the mill under Adam Hall’s
settlement. It was unreasonable to sustain
an objection when, as here, the course
desired by the petitioners was the best in
the interests of the trust. One or other of
the alternatives of the prayer should be
granted. The Heritable Securities Act
1894 (57 and 58 Vict. cap. 44), section 8, was
referred to.

Argued for the respondents—The prayer
of the petition was incompetent. If the
rule was as stated by the petitioners, it was
strange that there was no instance of its
application until1914. Even Coals’ case (cit.)
was not an authority, for there there was no
opposition to the petition; the part of the
estate in question was very small in com-
parison with the rest; the trustees were
competing amongst themselves for the sub-
jects in question; and if the trustees had
been excluded, the best bidders would have
been excluded. Further, in that case the
fact that the inclusion of trustees amongst
possible bidders generally discouraged bid-
ing by third parties, was absent. The peti-
tioners had not cited any decision in their
favour. Further, the cases where credi_tors
were allowed to buy the security subjects
had no application for a creditor could not
remove the obstacle as a trustee could by
resignation. Tennant v. Trenchard, 1869,
L.R., 4 Ch. 537, per Hatherly, L.C., at p. 544,
was referred to. Further, even if the matter
was in the discretion of the Court, the
present case was not appropriate for the
exercise of that discretion. The subjects
proposed to be sold were about three-
quarters of the whole estate, There was no
explanation of why the trustees had not
adopted the usual course of resigning. There
was no need for division, and consequently
a sale was not necessary. In any event the
only sale that should be allowed should be
by public roup.

At advising—

LoRD JOHNSTON — [After the marrative
quoted supra|—As an application to the
nobile officium of the Court the applica-
tion is certainly without precedent unless
the case of Coats’ Trustees, 1914 8.C, 723,

| 51 S.L.R. 642, can be prayed in aid, for the

other cases referred to have, I think, little
or no applicability to the circumstances. Of
the nobile officium of the Court I do not
think it is necessary to say more than that
it is an extraordinary equitable jurisdic-
tion, the exercise of which has always been
scrupulously guarded and rarely carried
beyond precedent. In the matter of trusts,
which are an important branch of its exer-
cise, resort to it has been practically con-
fined to cases where something administra-
tive or executive is wantingin the constating
document to enable the trust purposes to
be effectually carried out, and such cases
are now largely met by the provision of the
modern Trusts Acts. But where no such
executive or administrative provisions are
wanting in the trust deed the Court will not
interfere, for the Court in Scotland does not
undertake, as does the Court of Chancery in
England, the administration of trusts. Inthe
present case no such executive or adminis-
trative provisions are wanting., On the con-
trary, they exist in exceptionally full and
carefully b{]ought out measure,

It is in any view impossible that the Court
shouldintervene to authorise the completion
of a bargain already made between the tes-
tator’s trustees and his two sons for sale by
agreement at a price adjusted behind the
back of the Court even on neutral advice.
It is equally impossible that the Court should
take the responsibility of authorising a sale
at a price to be ascertained by remit to a
man of skill, for such man of skill would be
the Court’s own official, and the proceeding
would therefore amounttothe Court’s under-
taking the administration of the trust. The
first two branches of the prayer of the peti-
tion cannot therefore be entertained, and,
indeed, were very faintly pressed.

The other alternative is, I think, equally
impossible of adoption. The trustees require
no power of sale from the Court, for that is
amply given them by the trust deed itself.
They may sell the mill to the sons in terms
of the express provisions made by the truster
to that effect, though I take leave to say
that should they do so they will be well
advised to clear their feet by adopting the
method which the truster offers them of
selling at a price to be fixed by arbiters in
commorn form. They may also sell any other
parts of the property under the general
power conferred upon them by the truster
by public roup or private bargain, though it
does not follow that they can so sell to those
who are themselves trustees. Doubtless
they are aware that this is the real difficulty
which confronts them, and hence they crave
alternatively the authority of the Court to
expose the subjects to sale by auction on the
express condition that the testator’s two
sons shall be authorised to bid at the roup.
There is but one instance in the books of
such a power having been granted. This
was done by this Division of the Court in
the case of Coats’ Trustees, already referred
to. I was not myself a party to that judg-
ment, but I have carefully considered it and
have come to the conclusion that it was an
exceptional case, which does not make and
was notintended to make a precedent which .
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can be appealed to in any other not precisely
the same in its circumstances,

There are two reasons for the rule of law
that trustees cannot be allowed to traffic in
their own interest in the trust estate under
their administration. The tirst is that their
duty and their interest must not conflict. It
is the duty of the trustee to obtain the
highest price for any item of the trust pro-
perty which it becomes necessary to sell. It
is the interest of the individual trustee if
he becomes an offerer to buy the property
at the lowest price possible. Were anyone
of the trustees to be both seller and buyer,
his duty and his interest would conflict.
The second reason is, that a trustee in his
position as administrator of the trust estate
has opportunities of knowledge regarding
the property of which the estate consists
which are not open to outsiders, and that
this gives him an advantage in dealing with
the trust estate which he may turn to his
own profit even unconsciously. But in par-
ticular, if the sale be by auction, and one of
the exposers appears even openly and with
notice as a bidder, members of the public
may reasonably consider that they are not
entering on the competition on equal terms,
and may be choked off, to the detriment of
the trust estate and advantage of the trustee
bidding. If on the other hand an exposer
appears and bids without notice or prior
disclosure, his doing so is a breach of faith
with the public and his action may be effec-
tually challenged—see the case of Faulds v.
Corbet, 1859, 21 D. 587, and compare with it
that of Shiell v. Guithrie’s Trustees, 1874, 1
R. 1083, 11 S.L.R. 625.

Can then these objections be removed by
bringing the property to public sale and
allowing the trustee to bid with the autho-
rity of the Court? So far as the legality of
the sale in a question with the public goes
this might be so, for no member of the
public could then complain. But as to the
interest of the trust estate the matter is
quite different. Even where the sale is by
public roup there are possibilities of so con-
ducting such sale as may prevent the best
result to the trust estate being obtained,
and procure an advantage to accrue to the
trustee who is allowed to buy it on his own
account. It is perhaps enough to say that
in many cases the open and acknowledged
bidding by one of the exposers would pre-
vent a full and free competition, and that
for more reasons than the one already indi-
cated. If the trustee could not as exposer
bid in his own interest without the autho-
rity of the Court, there is no justification
but the reverse for the Court here making
anew precedent in the exercise of its nobile
officium by giving the testator’s two sons
authority so to bid, and it is certainly not
necessary in ovder to effect the sale of the
testator’s property.

I have said that the case of Coats’ Trus-
tees was an exceptional case, and that I do
not think that it can be, or was intended to
be, treated as a precedent. The estate was
a very large one, the moveable assets being
valued at more than £1,000,000. The par-

ticular article or articles in question were
also in themselves exceptional. They were

works of art known to be of very great
value. The market for such is very special.
If sold as they were intended to be at the

reat London mart of Messrs Christie &

anson, there was no risk that the bidding
by one of the trustees would in any way
adversely affect the competition; on the
contrary, it was much more likely that it
would stimulate it. But even then I do not
think that in the face of opposition by
beneficiaries interested in the trust estate
the Court would have interposed to grant
the authority craved. But not only was
there no opposition, but all concerned were
expressly anxious that the authority should
be given, not merely from a sense of family
good feeling, but being doubtless well ad-
vised that it would be in their interest. As
I read the case all that the Court did was to
give their imprimatur to this concurrence
in such a way as authoritatively to advise
the public that no objection would be enter-
tained to the legality of the bidding of one
of the exposers at the sale, especially as the
sale was to take place in England and the
exposers were subject to the jurisdiction of
the Courts of Scotland. Irespectfully think
that the Court was therefore well advised,
in the exceptional circumstances of the case,
in giving the authority craved, but that
their doing so is not to be made a precedent
for the same course in differing circum-
stances.

I think therefore that your Lordships
should refuse the prayer of the petition in
all its parts.

LorD MACKENZIE—I reach the same con-
clusion, and I do so on the ground that
were we to entertain this petition it would
not be consistent with the law of Scotland.

The petition is not presented under the
Trusts Act; it is an appeal to the nobile
officium ; and the view hitherto taken and
applied has been that the powers of trustees
are defined by the trust deed and that the
Court will give no higher powers. It fol-
lows from this that if the trustees have
the power, then a petition such as this is
unnecessary ; and if they have not the
power it is not competent for the Court to
give it.

That just means this, that the Co i
Scotland will not adininister a trust. lﬁ'ttllll:a
Court is to be vested with such a power and
charged with such a duty, it must be by
further Act of Parliament. In this respect
the power of the Court of Session differs
from the powers which are vested in the
Court of Chancery in England. '

In my opinion therefore, in face of the
opposition which is stated to the petition
here, the ordinary law must be applied ;
and I do not regard the case of Coats
Trustees, 1914 S.C. 723, 51 S.L.R. 642, as an
authority in favour of granting the prayer
of the petition presented by the trustees.

LORD SKERRINGTON — It is a gen
though not a universal rule of tr'usgt rr?zfﬁl
agement that a person in a fiduciary position
cannot sell the trust property to himself
and that if he does so his act is challenge.
able at the instance of any beneficiary. No
authority was cited for the proposition that
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the Court in Scotland has ever asserted the
right to take away this power of challenge
from a beneficiary. The English authorities
which were referred to are not in point,
because in England the Court assumes the
administration of a trust, and accordingly
what is done by trustees under such circum-
stances is done by them as the hands of the
Court.

The case of Coats’ Trustees, 1914 S.C. 723,
51 S.L.R. 642, which was founded on by the
petitioners, does not apply. In that case
what was proposed to be done was in sub-
stance authorised by the trustdeed. The tes-
tatorhad madeexpressprovisionauthorising
his trustees to hand over any portion of his
estate to a beneficiary at a valuation to be
made by themselves. Accordinglythere was
no objection in substance to Mr Coats, who
happened to be a trustee, taking over the
pictures, The trusteesaccordinglyhadmade
arrangements to transferthe pictures to him
in the manner laid down in the will, namely,
at a valuation made by themselves. It was,
however, suggested by one of the parties
interested in the estate—and the suggestion
was accepted by the trustees and by all the
other beneficiaries as a good one — that a
preferable method of arriving at the value
of the pictures would be to have them
exposed for sale inLondon by way of auction,
but with a proviso that Mr Coats should be
entitled to bid. Plainly Mr Coats could not
be deprived of the right which the testator
hadgiven him—to obtain the pictures as part
of his inheritance if the trustees approved
of that course. It was, 1 think, a typical
illustration of the nobile officium that when
objection wastakentothe machinerydevised
by the testator as not being the best in the
circumstances something better should be
substituted. That, I say, is a typical illus-
tration of the exercise of the nobile officium,
where something is to be done which is right
and necessary and the machinery for doing
it is either wanting or defective.

I should have been prepared to follow
Coats case if the two sons of the testator
had been content with what he gave them
in his will, namely, the right to purchase
the factory, andifthen all parties had agreed
that a betfer method of arriving at the value
of the property than the method pointed
out by the testator would be that there
should be an auction sale at which the two
sons might bid. Of course it is inconceiv-
able, looking to our practice in Scotland,
that any business man would have come
forward and told the Court that that was a
better method than the method devised by
the testator, and equally inconceivable that
the Court would have believed him if he
had ; but I put that by way of illustration.
If the Court had been satisfied that the
better method of arriving at the value of
this mill was that it should be put ug for sale
by auction, and if all the parties had agreed,
the case of Coats’ Trustees would have
applied and we might have followed it.
What the two sons of the testator desire is
something totally different. They are not
content with what their father gave them,
but they wish the authority of the Court

to take over the greater part of the assets
of the trust estate although the power in
the will is limited to the factory. 1have no
doubt that that application is incompetent
according to the practice of this Court.

I cannot help regretting that the jurisdic-
tion of the Supreme Court in Scotland in
the matter of conferring special powers upon
trustees is so limited and inelastic. The
difficulty arises from the somewhat peculiar
theory upon which this branch of the law
rests. The theory is this—That a truster
must be deemed to have implicitly conferred
upon his trustees every power which is
necessary for the working out of the trust.
Accordingly if circumstances of novelty and
difficulty occur the course open to the trus-
tees according to the common law of Scot-
land was to institute an action of declarator
for the purpose of having it found and
declared that in the peculiar circumstances
which had arisen they possessed implied
power to perform a certain act. The prac-
tical objections to this theory were two-
fold. In the first place it verged upon a
legal fiction to attribute to a testator an
intention to confer powers with a view to
circumstances which he undoubtedly never
foresaw. In the second place the theory
broke down uuless it was confined to cases
where the powers were not merelyexpedient
for the working out of the trust but were
absolutely necessary. In conformity with
that view the Court in a leading case— Vere
v. Dale, 1804, M. 16,389—found it necessary
to set aside its own decree by which it had
authorised tutors-nominate to sell a pupil’s
heritable property. The ground ofreduction
was that although the sale was expedient it
was not urgently necessary.

Now that was the common law of Scot-
land. It was improved to a marked extent
just fifty years ago by the Trusts Act of
1867. That statute did three things—In the
first place it simplified procedure—instead
of a declarator a summary petition was
made competent ; in the second place it was
no longer necessary to prove necessity —
expediency was sufficient ; in the third place
it was no longer necessary to establish affir-
matively that the testator had intended
that the trustees should exercise the special
power in the peculiar circumstances which
had arisen. By the statute it was enough if
one could satisfy the Court that the pro-
posed power was not inconsistent with the
intention of the testator.

All that, as I said before, was of very great
value, but I venture to think that the time
has now come when the law of trusts might
be amended so as to make the granting of
special powers to trustees rest upon prin-
ciples of a more liberal and more elastic
character. As was pointed out by my
brother Lord Mackenzie, when trustees
apply for special powers they are at present
met by this dilemma—either they have the
powers already conferred upon them, in
which case the application is unnecessary,
or if the power is not conferred upon them
the Court has no jurisdiction to enlarge the
termus of the trust deed. From that dilemma
there is no logical escape. On the other
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hand it seems to me that from the point of
view of practical convenience and good sense
the dilemma is a most unfortunate one,

It has been said—and the saying correctly
represents the law of Scotland — that the
Court will not advise trustees., If trustees
possess a power, however difficult and deli-
cate may be its exercise, and however serious
the responsibility which they may incur
either by exercising it or refusing to exer-
cise it, the Court will not lift a finger to help
them ; it declines to advise them, I should
have thought that a primary purpose of &
supreme court of equity was to assist trus-
tees and beneficiaries in circumstances of
difficulty by aiding them in the exercise of
powers which already belonged to them in
circumstances where such assistance was
desirable. I should further have thought
that a supreme court of equity should have
jurisdiction and the right to confer upon
trustees powers which the testator had not
conferred upon them if the circumstances
made that course desirable.

The only reason which I have ever heard
stated in justification of the legal theory on
which our Courts proceed is that of expense
_thatitisundesirable that the CourtinScot-
land should undertake the administration
of trusts because that course may lead to
expense. Cheapness may be too dearly
bought. It would be easy to amend the
Trusts Acts first of all so as to enable the
Court to intervene to assist trustees in
the exercise of the powers conferred upon
them by the testator, and also so as to
enable the Court to confer additional powers
upon trustees. Undue expense might be
avoided by directing the Court, in any case
where the application seemed not to be
properly justified, to order that the costs
should be borue by the trustees personally.

In the present case I have a suspicion that
if it were competent to look into the matter
it wonld be found that the most expedient
course in the interests of all parties would
be that the petition should be granted. But
for the reason which I have explained I do
not think that the Court has power to
examine into that matter or to pronounce
any opinion upon it.

LorD PRESIDENT—I concurin the opinion
delivered by Lord Johnston, which I have
had an opportunity of reading.

‘We consider that the expenses of the
petitioners and the respondents ought to be
paid out of the trust estate exclusive of the
share of the trust estate bequeathed to Mrs
M*Arthur and her children.

The Court refused the prayer of the
petition.

Counsel for the Petitioners—Blackburn,
K.C.—C. H. Brown. Agents—R. D. Ker &
Ker, W.S.

Counsel for the Respondents—Constable,
K.C.—W. T. Watson. Agents—Guild &
Guild, W.S.

Froday, May 24.

FIRST DIVISION.
[Lord Ormidale, Ordinary.

ROSS v. ROSS’S EXECUTOR AND
OTHERS.

Process — Reclaiming — Compelency — Re-
claiming Note against Allowance of Proof
Bouxed but not Lodged on Box_Day when
Reclaiming Days lxpired in Vacation—
Court of Session (Scotland) Act 1868 (31
and 32 Vict. cap. 100), sec. 28—C.A4.8., C,
i, 4, 5, and D, 1, 4

A reclaiming note against an inter-
locutor pronounced on 20th March 1918,
allowing proof, was boxed but not
lodged on the first box day of the Easter
vacation. It was lodged two days later.
Held that the reclaiming note was
incompetent.

The Court of Session (Scotland) Act 1868 (31

and 32 Vict. cap. 100) enacts—Section 28—

* Any interlocutor pronounced by the Lord

Ordinary as provided for in the preceding

section . . . shall be final unless within six

days from its date the parties or either of
them shall present a reclaiming note against
it to one of the Divisions of the Court. . . .”

Section 27 (the preceding section) was
altered, and the provisions of C.A.S., C, ii
4, gXeSSL](l,)Stitgted therefor. ’

LALS,, C, ii, b enacts—**The provisions
the 28th section of the Court otpSession A(c)tf;

1868 shall apply to all the interlocutors of the

Lord Ordinary referred to in the foregoing

section, so far as these import an appoint-

ment of proof. . . .”

C.A.S,, D, i, 4 enacts—** In all cases where
the days allowed for presenting a reclaim-
ing note against an interlocutor pronounced
by a Lord Ordinary in the Outer House
expire during any vacation, recess, or
adjournment of the Court, such reclaiming
note may be presented on the first box
day occurring in said vacation, recess, or
adjournment after the reclaiming days have
expired. ‘B B

oseph Ross, pursuer, brought an i
against Jobn James Herdma%, W.S&.)‘,Cgl(?llel
executor of James Scott Ross and others
defenders, concluding for decree of reduc.
tion of a settlement alleged to have been

ranted by James Scott Ross, dated 15th

u'ﬁe 1916.

he pursuer averred—* (Cond. 7) Tt i

James Scott Ross was, from ment)al (]1%331;
incapax at the date of the execution of the
said settlement. He was not of a sound
disposing mind, and the said settlement is
not the deed of the said James Scott Ross
At and for a considerable time prior to the
date of its execution, the deceased was
unable to give instructions for the prepara-
tion of a will, or to execute a will, or to
dispose of his estate. He left no other
operative writings of a testamentary nature
disposing of his estate, which is believed to
amount to about £2800.”

The pursuer pleaded—** 2. The said James
Scott Ross being of unsound mind at the



