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CamEnox must be general, but the palty may object to
Canenons, & a0y charge he thinks improperly made.
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LORDS CHIEF COMMISSIONER AND PITMILLY«
N —
1820. . o - .
T REID v. STODDART.
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Found thatthe Damaces for selling the one-sixteenth share
Eﬁiﬁﬁe; t. of a ticket in the State Lottery, after it had

tery ticket had
abndonad nis been sold to Stoddart.

purchase.

DerFENCE.—The purchase was not com-
- pleted. Stoddart abandoned the purchase. -

ISSUL.

" “ W hether, upon the 19th September 1813,
¢ the defender abandoned and gave up the
¢ purchase of the one-sixteenth share of the
“ ticket No. 3934, in the State Lottery, ad-
“ mitted 'to have been purchased by the de-
« fender from the pursuer, upon the 18th
“ day of September aforesaid ?”

On Saturday the 18th September, in Reid’s
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shop, Stoddart selected two shares of tickets
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in the Lottery, and put his name on the sroppant.
back of them, but did not pay for them. On ~ Y™~

the same evening, Reid’s shop-boy sold one of

these shares to My Harper. The mistake was

not discovered till late at night, and Reid
sent his shop-boy early the following morning
to offer Stoddart his choice of the unsold
shares.

The ticket having been drawn a prize,
Stoddart applied to the Sheriff, who assoilzied
. Harper, but gave judgment against Rcid for
the amount of the prize, and for cxpences.
This judgment was brought before Lord Pit-

milly by advocation, who sent-the case to the
Jury Court.

When a witness for the pursuer was called,
an objection was taken to his admissibility.

Jeffrey for Reid.—I admit that he is cau-
tioner 1n the advocation; but we have con-
signed L..1400, which is more than sufficient
to relieve him.

Fullarton for Stoddart.—This does not
relieve him, as he is still a party; and it is
not clear that the sum consigned will cover
the whole with costs. A discharge by the
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Clerk of the Bllls, is the only Way of reliev-
ing him.

Moncreyff.—The sum cons1gned is suffi-
cilent to do away the objection of interest.
Alison v. Gordon, 17th December 1701, M.
16,705; Sime v. Simpson, 9th February
1793, M. 16,781; Smyth v. Pentland, 20th
May 1809.

Mr Fullarton being doubtful of his right
to reply, the Lord Chief Commissioner ob-
served, that he was entitled to observe upon
the cases cited, which he did shortly.

Jeffrey—As there is no form by which
a cautioner in an advocation can be freed from
his obligation, we now give in a bond by two
sufficient cautioners, to relieve him, and keep
him skaithless of all the consequences of his
cautionary obligation ; also a bond of relief
from the two gentlemen, his co-cautioners in

" the advocation.

Lorp CHIEF ’COMMISSIONER.-‘—The ques-
tion originally was, whether the sum of
L..1400 was sufficient to relieve him; but
now there can be no doubt on the subject,
from the bonds of relief produced.

A boy who was sent to Stoddart on
the Sunday morning, having proved that
he saw only Stoddart’s father, who made
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certain statements; it was proposed, on the
part of Stoddart, to call a witness to
prove statements by his father, contrary to
those proved by the'boy; and Mr Cockburn
said—We are aware that Stoddart, senior,
could not have been a witness for us; but if
they called him, we should have been entitled
to cross-examine him. Now that he is dead,
they, by proving what he said, have made
him their witness; and we are entitled to
prove statements which he made to others,
contrary to those sworn to by the shop-boy.

Jeffrey—We did not prove the state-
ments because the father was dead, but be-
cause hc acted as agent for his son. If they
could prove that he made a different state-
ment to the boy from what we have proved,
that might be material.

Cockburn.—We deny that the fathel was
an agent, and arc therefore entitled to prove
all we could have proved on cross-examination.

L.orp CHIiET CoMMISSIGNER.—This does
not require much discussion to make the
ground of decision clear.

It would have been different if a witness
had been called to prove the statement of the
father as evidence. 'That was the point in the
case of Thomson, Vol. I. p. 181. 'The point at
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present, however, is different. On the Sun-
day morning, the defender, Stoddart, autho-
rises his father to tell the boy what has been
proved to us: he authorises his father to dis-
affirm the contract made on the preceding
day, Therc is no ground laid for calling

this evidence of what a person since dead had
said.

Jeffrey opened the case, and stated the
facts, and maintained, that though the Issue
was limited to the Sunday, he might prove
facts as to the defender’s conduct on the Mon-
day, shewing that he had abandoned the bar-
gain the day before. IHere the defender is -
claiming an unbought profit; the pursuer is
resisting a loss which will be ruinous to him.

Fullarton.—The question here is not one
of profit or loss, but a simple question of fact,
whether the defender abandoned the purchase
he had made. Reid did not alter his books
till after intimation that a demand would be
made for the prize. There is only one wit-
ness. Parol evidence against the writing is
incompetent ; it must be dissolved by writing.

Moncreiff—W e are not bound to prove a
solemn abandonment; and we have proved
that the defender considered that he had aban-
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doned it. The objection to the 'parol evi-  Rem
dence comes too late. The declaration of groppanr.
the defender proves that he made his father “~"
his agent; but it is not proof of the message '

he sent.

Lorp Caier ComMIsSIONER.—This is a
question of pure fact, though there has been
an attempt in argument to mix it with a
question of law. The Issue shews that it is
purc fact, and it is peculiarly fitted for a
Jury. The Issue also shews that there was a
concluded bargain. It is said that the bar-
gain was constituted by the entry in the
books, and, that being constituted by writing,
it could only be dissolved in the same way.
But if the entry in the books was conclusive,
how could it be a question in the other Court
whether there was a bargain or not? If this
had constituted the bargain, the case never
would have been sent here to try whether it
was dissolved by facts and circumstances.
From the evidence of the boy taken in con-
nection with the facts and circumstances, and
the declaration by the defender, you are to
say whether therc was an abandonment on
the Sunday. The words used by the father,
as proved by the boy, are equivocal, and re-
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quire explanation ; and they must be explain-
ed by the other evidence. It is said there is -
only one witness; but he is a competent wit-
ness; and if there are facts and circum-
stances supporting his evidence, this is suf-

ficient.
/

(His Lordship then stated the evidence.)

Something has been said of the abandon-
ment being on Sunday. Had the contract
been entered into on that day, it would have
been contrary to decency; but.in the cir-
cumstances of this case, what was done was
in some respects necessary. On the whole
circumstances, you are to say whether you
think what took place on the Sunday was a

disannulling of the contract.

Verdict—<¢ That the defender abandoned
“ his right to the lottery ticket, No. 3934, on
“ Sunday the 19th September 1813.”

Jeffrey and Moncreiff for the Pursuer.
Fullarton and Cockburn for the Defender.

(Agents, Gibson, Ch ristic, and Wardlaw, w.s. and Pcter Hallker-
ston, s. s. ¢C.)



