1827. THE JURY COURT.

that on board: and sail, but the want of wood
for ballast, for which there was time, but which
was not supplied; and therefore they find

against the defenders. And being of opinion.

that this was the view taken by the jury, I must
come to the conclusion, that the damages are er-
roneous. If they could have been modified, it
would probably have been the best result.

Lorp Cuier CommissioNER.—The other
judges having come to the same conclusion,
though on different grounds, it is not necessary
for me to say much. But when I compare the
1ssue with the verdict, and the verdict with the
evidence, I coincide with my brethren in the
opinion, that complete justice has not been done.
But in a case which has depended so long, and
1s of such a nature, it gives us the greatest un-
easiness to come to this conclusion, and still I
hope the parties will now settle it by agreement.
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found that the pursuers were entitled to attend
the flesh-market of Edinburgh, and that the
defenders had no right to exact more custom
than in a table published by them in 1776.

- DEFENCE.—The market-place was altered in
1782, and a new table of customs became ne-

cessary, which was sanctioned by a judgment of
the Court 1 1'788.

ISSUE.

¢ It being admitted, that the pursuers are
‘“ unfreemen fleshers who attend the flesh-mar-
‘“ ket of Edinburgh, and that the defenders are
‘“ magistrates of the said city, and are entitled
‘“ to collect the customs or duties payable by
‘“ butchers attending the said market :

‘“ It being also admitted, that the customs or
¢ duties levied from such unfreemen fleshers
‘ attending the said market, prior to the year
““ 1782, is specified in the table No. 11 of pro-
““cess:

““ Tt being also admitted, that certain altera-
“ tions were made on the said market-place dur-
“ ing the said year, and that a new table of
“ customs, being No. 12 of process, was issued
‘ by the magistrates during the same year :

‘“ Whether, during the year 1782, or subse-
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¢ quent thereto, the magistrates of Edinburgh
¢ have unwarrantably and wrongfully raised the
““ rate of customs or duties upon the unfreemen
¢ fleshers selling meat in the market of Xdin-
‘“ burgh, and to what extent ?”’

Forsyth opened the case for the pursuers,
and said, The questions were, whether the ma-
gistrates raised the customs above the rates prior
to 1782—to what extent—and was 1t done
wrongfully ? Magistrates are bound to furnish
a market-place, and to enlarge it when neces-
sary. Prior to 1782 the whole rates for all
kinds of meat was half a merk, (6s. 8d.) but
by various subsequent regulations the rate 1s
now doubled. For these regulations there was
no statutory or prescriptive authority ; and the
butchers are not bound to pay for the improve-
ments the magistrates may make; but if the de-
fenders go into proof, it will be found that they
are greatl.y overpaid for these improvements.

Before the case was opened, Angus was
struck out as a pursuer in the cause. When his
father was called -as a witness, it was objected,
that the son, having been a pursuer, remained
liable for expenses, and the witness was not re-

ceived.

-
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-A witness having stated that he paid for his
stall by the week, and got no deduction when
it was occupied for a day by another person,

Hope, Sol.-Gen.—This 1s a' declarator of ex-
actions by the magistrates, and they are’ only
liable for what is sanctioned by them, not. for ex-
actions by the tacksman. If the practice now
stated exists, we are anxious to put it down,
and quite ready to let the stalls daily.

Coclkburn.—This may be very good in argu-
ment to the jury; but how can I be thus cut
short in my evidence'? The pursuers could not
tell the legal right. The jury must say on the
whole evidence; whether the magistrates could
be ignorant of it.

Hope, Sol.-Gen.—Proof of the authority by
the magistrates is necessary to make this evi-
dence. This is surprise, as I am not prepared
on any exaction beyond the table 1782.

Lorp Ciier CommissioNer.—The admis-
sion of being ready to let them daily 1s to be
taken when it 1s made, and 1t renders proof of
the matter unnecessary.

The question here 1s, whether it is necessary
to prove that the magistrates had authorized or
confirmed this act of the tacksman? or whether;
prima facie, it is to be presumed that he 1s
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their agent, and that the magistrates must show
that they disavowed the act ? Whether the pur-
suers must show that this was the act of the ma-
gistrates, or that the magistrates must show
that they did not authorize it, this appears
to me settled by the answers to the condescend-
ence, which goes the whole extent of showing
that the prima facie case is In favour of the
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pursuer; and the only doubt is, whether we have -

not all the fact already before us?

Lorp Macxkenzie.—The only doubt I had
was, whether this should not be rejected as un-
necessary ?

A pe;'son having .a stall in the market was
called as a witness, but rejected on the ground
of interest. |

Hope, Sol.-Gen. opened for the defenders,
and said, An attempt was .made to create a
prejudice in this case ; and 1t 1s assumed that the
magistrates have no right to these duties, and
that they,are bound to furnish stalls without
charging rent. But here the only complaint is
of an increase on an admitted table. There 1s
an express grant of custom, and there 1s a right
n the corporation to make a table under con-
trol of the courts of law. In opposition to

A butcher rent-
ing a stall in a
market-place

an incompetent
witness to prove
that the rate of
custom had been
wrongfully raised
in that market.
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ANGUvs, &e.  this a statute is referred to; but that is a sta-

Macis.orEpin. tute against the freemen, not the corporation.
"V This case would have been simpler, and more
in terms of the interlocutor of the Court, if it

had been sent on special issues of fact ; but this

issue is partly law, and partly fact.* Whether

the rates were unwarrantably raised, 1s a ques-

tion of law on which you must find for the de-

fenders ; or, if you doubt on the subject, you

must find a special verdict. The right to exact

custom is coeval with the burgh ; and by a char-

ter in 1603 a right to exact so much on each

beast is given, and a separate grant of stand-

mail or rent, and the old table was framed under

this charter. By another charter in 16386, the

duty on the beasts and the stand-mail 1s thrown

into one sum, and so much is paid for each kind

of meat sold. The table was questioned in

1782, and was held reasonable by the Court ;

and the only rise since is the night custom,

which was only exacted when the butcher

used the stall in the night; and the letting

Thomson ». stalls for a week was for the convenience of the
?3%’;’: ¥e>- 2%  putchers. The magistrates are not restrained
by statute in fixing the rates. The pursuers

* Several unsuccessful attempts were made to frame special
issues, but the Second Division of the Court of Session became
satisfied that a general issue was preferable.
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have not proved the “issue ; and there ought to
be a verdict for the defenders, or a special ver-
dict.

Lorp Cuter CommissioNER.—It would be
extremely difficult to get facts so definite and
specific that there was nothing for the jury to
conclude from them. -

Hope, Sol. Gen.—The jury might find the
table 1782, and the charges under it for all
kinds of meat, then whether the second table
was enforced, and whether the rates were
raised ? |

Moncreyf, D. F. in reply,—~When the ma-
gistrates claim an unlimited power to lay on
custom, it is right you should know that it is
the public who pay it ; and it is of consequence
to have a check on the freemen fleshers, who
pay only L.3, 3s., while the unfreemen are

charged L. 26 a-year. The charter gives only

a right to the customs payable at the time, and
to make a table in the manner pointed out 1n
the charter, but it omits to state what that man-
ner is. We say the authority for the old cus.
tom was use and wont, and that there 1s no other
rigcht ; and I was surprised at the argument as
to stand-mail and rent, as this is solely a table
of ¢ customs.”’ |
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Ancus, &e. Those who paid the highest rate under the
Macrs.orEpix. old table might sell all kinds of meat ; and the
T magistrates have raised this rate. The sum-laid
out on the market-place, and the additional ac-
commodation to the fleshers, did not warrant
ithis rise. It was not necessary, asithe enlarged
market enabled a greater ‘number to attend,
which has more than repaid.the sum.
The issue is proved by showing the night
custom—the double custom for the same stall—
insisting ‘on stalls being taken for a week—
making the butcher pay for a'large craem when
a smaller might have answered. The rise 1s not
warranted, but is unreasonable and unjust. In
Peacock’s case, the Court was misled by a state-
ment that 4s. 8d. was all that could be.levied,
instead of '10s. 4d., the present rate. Thom-
son’s case was reversed on appeal ; and in.
gzza o ?3{3, Reid’s in 1810, 1t 1s said thf: judgment was
> .contrary to.the report. We thinknot. If you
‘went into the particulars of the evidence, you
would find the magistrates had paid L. 6500

for the new market-place, 'and have drawn
L. 55,000!

Lorp CHier ComMmissiONER.—Lhe case has
occupied so much time, that I shall say very
little before coming to the consideration of the
issue ; but it is necessary to know something of
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the history .of the market to understand the Axcus, &e.
question. The market prior to 1782 was in bad Maacis. or Epix.
order, and at that time:the meat was exposed v~
to sale on boards; after this some of the butchers
erected craems:and stands, and finally stalls were
introduced. In the present market there are
twenty-six stalls and fifty-one craems.

The single question for you to try is the is-
sue.; and the object of trying it is to convey:in-
formation .to the Court of Session by your ver-
dict, to enable them to pronounce judgment in
the declarator ;.and this object will be ‘attained
by your finding for the pursuer or defender. If
there is any error in the statement by.the. Court
there is a means of redress.

You will attend to the admissions; and the
tables of custom prior.and subsequent to 1782
will be put into your hands, as the case turns
essentially:on the comparison of them. The
pursuers admit that the first table has existed
past memory.of man, but dispute the right to
‘make the:other. The defenders:say 1t was
-such a table as they were entitled to make, and
that it i1s notiproved that it was wrongfully
made. The pursuers admit the first table for
the purpose of comparing it with the second;
but it is-difficult to make the comparison so as
to come to a clear conclusion on this part of the
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case. Putting the amount out of view, the ma-
gistrates had a right by their charter to make a
table of dues, provided these were legal dues.
The defenders having this right, the question is
put, whether they wrongfully exercised it ? The
former dues were collected by a table, and the
right of the magistrates to make a new table is
undoubted ; but it is a very different question,
whether, by the table thus to be made, they
could raise the dues? If| from a change of cir-
cumstances, it became necessary to collect the
same dues in a different form, this they had
power to do ; but there is no statutory authority,
or evidence of immemorial usage for fixing new
and higher rates or dues. 'The right given by
the charter is merely to make a new table. We
must therefore consider the amount of the dues,
as proved in this case. ‘

Prior to 1782 the old table was used ; but in
that year an alteration of the market was made,
and a'new table became necessary. It is said by
this change in the table a profit has been made ;
but if that was a legal profit, it is of no conse-
quence in this case ;—if it wasillegal, there muist
be a verdict for the pursuers. It isadmitted that
night custom was not in the old table ;-but this
is defended as a payment by agreement for an
accommodation which the butchers did not for-
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-merly enjoy ; if you are of opinion that it is  Awcus, &e.
paid by agreement, you cannot, on this point, MAG(s.v(;FEDIN.
find for the pursuers. g
The new table differs from the old ; and it is
said that the old would not apply to the new ac-
commodation, as the stalls and new craems are
larger and more commodious than the old.
‘This alteration, however, does not give the de-
fenders a right to impose a higher duty ; it only
gives them a right to impose the taxation in a
different form ; and the question is, whether, by
altering the form, they have increased the duty ?
Now, a butcher takes a stall and sells all kind of
meat ; formerly each kind of meat had a separate
charge. The defenders contend, that formerly
the duty of each kind of meat sold on the same
board, on the same day, must be paid. The
pursuers, on the other hand, aver, that, if a but-
 cher paid for a beef board, which was the highest,
he might sell on it all the other sorts of meat.
If this is the case, the rise is easily ascertained,
as you have only to compare 20d., the former
dues on a beef board, with 10s., the present
dues on a stand. It appeared to me, that, ac-
cording to the regulation prior to 1782, and to
the evidence, a person who took a beef board was
also entitled to sell other kinds of meat ; and !
if this is correct, then the case of the defenders
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falls from under them. But if you are of opi-
nion that the magistrates were entitled to accu-
mulate the whole dues under the old:table, then
1t does not appear to me that they were not en-
titled to altér the form of the table.

A minor ;point is letting the stalls-by the
week. This I consider an agreement; and
though the tacksman, when the butcher was ab-
sent,;may have letithem to anether for the day,
and thus collected more money, this was not rais-
ing the duty.on any-individual.

You will, therefore, compare-the tables, and
consider the -alteration on the market; and if
on the evidence you think the magistrates
were.entitled to accumulate the whole duties,
-vou will.compare ‘this accumulation with the
new table, and say whether the .duty is raised.
If they were not entitled to accumulate them,
there:can be no doubt. ‘ '

On the whole,.as there is no statutory autho-
rity for raising the dues, nor any proof of im-

-memorial usage to collect them, if you think

ithe magistrateshave raised them, you must find
for the pursuers. ,

It is not absolutely essential to find the ex-
tent of the rise ; but if you find for the pursu-
ers, and have grounds on which to ascertain it,

‘you may mention-the extent.
-4
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.."Verdict—Finding that the dues are raised, Cunarro, &c.

(Y

~ but that the jury could not fix the amount. Pyeen, &c.
N—
A bill of exceptions was tendered, to the di-
rection, that it required a statute or immemorial
" usage to sanction the magistrates in drawing the
custom levied under the new table. But the
exception was disallowed by the Second Divi-
sion of the Court of Session.

Moncreiff, D. IF., Forsyth, Cockburn, and Currie, for the
Pursuers.

Hope, (Sol.-Gen.,) I’ Amy, and Robertson, for the Defenders.

(Agents, Gibson-Craigs & Wardlaw, w. s. and Macritchie, Bayley
and Ilenderson.)
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DereNCEs.—The parcel was delivered in
Glasgow. No money could have been recovered



