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M a s o n  his handwriting existed years before the death
M e r r y . of the testator; the. witness saw it in a place

where it was natural .that it should be, and at 
the time she mentioned to the other witness that 
she had seen it. As to the contents, they are 
not the question before you, but simply whether 
this is the deed she saw some years before his 
death ; and if you, the jury, are of opinion that 
it is, you will find for the pursuer on a case to be 
made up.

9

Verdict—“ Of consent, the jury found for 
" the pursuers, subject to the opinion of the 
“ Court of Session, on a case to be settled by 
“ the parties.”
Hope, Sol.-Gen., and Neaves> for the Pursuer.
Skene and Bell, for the Defenders.
(Agents, James Morgan, and Thomas Deuchcr.)
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1830. July 16.

Finding for the defender in a reduction of a
deed.

M ason  v . M e r r y .

R eduction of a contract and other writings, 
on the ground of force and fear— that the con­
tract was not read to the party— that the name



1830. THE JURY COURT.

was traced by another person—that the witness­
es did not see the subscription, or hear the 
party acknowledge it—that the deed ought to 
have been subscribed by notaries.

M ason 
v.

M e r r y .

D e f e n c e .— The allegations are not true— 
the deed was reasonable, and is fortified by pre­
scription—the pursuer has no interest, as she
is bound to maintain the purchaser in his right.

•  .  •

ISSUE.
“ Whether the contract No. 3 of process, 

“ dated 20th March 1787> bearing to be a con- 
“ veyance of certain subjects, situate in the 
“ city of Glasgow, to Marion Brown, widow 
“ of the late James Crawford, meal-dealer in

Glasgow, was not the deed of the pursuer ?— 
“ or,

“ Whether the pursuer homologated or ac- 
“ quiesced in the said contract ?*’

Aytoun opened for the pursuer.—This is a 
reduction on the ground of fraud and circum­
vention, and the want of formalities required by 
law; the pursuer was left at nine years of age 
without a relation to protect her, and from the 
terms of her contract of marriage, fraud is to 
be presumed. The only deed here is the con-
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M ason

M erry.

In a question 
whether a pur­
suer could write, 
incompetent to 
prove that she 
said to a witness 
that she could 
not, but the acts 
of the witness 
may be proved.

Books rejected 
as not lodged 
eight days before 
the trial.

tract, and the law is clear, Ersk. B. 4. T. i. § 27* 
She could not write, but her name was traced 
with pencil. By 1579, c. 80, notaries must sign 
when a person cannot write. The first issue 
is ours, the second is for the defender; but be­
fore making out homologation, it must be esta­
blished that the fact was known to the party.

A witness having stated, that the pursuer 
could not write, and that he wrote for her, was 
asked what she said. An objection was taken 
to proof of any thing said by her, especially at 
a distance of time.

L o r d  C h i e f  C o m m is s io n e r .—This may be 
got at in a different way, by asking him as to 
the act—why he did it, and showing by his 
own knowledge that she could not write; but 
if it was at a distance of time from the deeds, 
I should think it of little importance.

An objection was also taken to the produc­
tion of certain books by a clerk in Sir W. For­
bes and Company’s Bank, not having been 
lodged eight days before trial.

L o r d  C h i e f  C o m m is s io n e r .—It is of very 
little importance here ; but I think the objec­
tion good.

Cockburn opened for the defender and said,
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I t  was a case much more for the Court than the 
jury, as, if such a case were sustained, it was 
a dangerous precedent. The deed was regu­
lar, and the presumption in its favour; and 
this cannot be got the better of by whining 
about poverty, or statements as to fraud and cir­
cumvention, which is not the ground of reduc­
tion here. The question turns on the defec­
tive execution of the deed; and the pursuer 
hopes, at the distance of forty years, to get quit 
of a deed, because she says her name was tra­
ced with pencil before she wrote it, though the 
deed was sanctioned by her husband ; and she 
said to the witness that it was her deed. This 
reduction is attempted to be made out by cal­
ling a witness, certainly not of the first credit; 
and they refuse to call the most respectable 
man of business under whose eye the deed was 
executed.

If one witness were sufficient to cut down a 
deed, no deed is safe; but here he is not on­
ly solitary, but will be contradicted by a wit­
ness above all suspicion. A party is not entit­
led to take advantage of her own fraud ; and 
the long silence is sufficient proof of homolo­
gation.

M asonV•
M erry,

When the agent .who framed the deed was 
called,
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v•

M erry.

The agent who had charge of the execution of a deed, challeng­ed on the ground of irregularity in the subscription, admitted as a witness.Condie v. Bu­chan, June 2G, 1823, 2. Sh. and Dun. 432.Frank v. Frank, 9th July 1733, and 3d March 1795, Mor. 16822 and 16824.

Jeffrey, Z). F., objects.— He is interested, 
as he is personally liable, if the deed was not 
properly executed.

Cockburn.—It was found in the case of Frank 
not to be a good objection to a witness that he 
is liable in an action.

L o r d  C h i e f  C o m m is s io n e r .—That was a 
case in which the House of Lords reversed the 
judgment of the Court of Session. In the pre­
sent case, we are of opinion that he is not in­
competent as an agent, and that he has no such 
interest as excludes him.

- Jeffrey, Z). F,, in reply, said,—He could 
not abandon the case without some observa­
tions. The circumstances were suspicious, and 
afford the ground for laying hold of any legal 
nullity, and tracing the name renders it null. 
There is no proof of homologation, as the par­
ty must know the nature and extent of the 
right at the time he homologates.

L o r d  C h i e f  C o m m is s io n e r .—The only ob­
servations which I shall make are applicable to 
the first issue, as evidence of homologation has 
not been gone into.
r The question here is one requiring the great-
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est possible attention ; and the pursuer is bound ' M ason 

to prove, by the strength of her own evidence, M erry. 

that this is not her deed, before the Court and 
jury can be called to attend to it.

This is a deed which, being regular, is pro­
bative by statute ; and, to get the better of it, 
there must be such clear and distinct evidence 
as leaves no doubt on the mind. In this case, 
at such a distance of time, and the party know« 
ing of the deed, it would require the strongest 
evidence.

It was matter of grave consideration whether
a witness to a deed should be received, who
comes to cut down his own solemn act; but for

♦several years it has been the practice to exa­
mine the witnesses to the deed ;—in this cha­
racter the witness for the pursuer comes to *

«undo what he attested to be regular. He says he . -
knew it irregular, but that it was no business
of his. It has been said that such a witness is

♦admissible, but not credible. I think it is bet­
ter to say that his evidence is to be scrupulous- 
ly examined ; and here we must consider whe­
ther there is any thing to support this single 
witness, who comes to disaffirm his act.

♦ rHis Lordship then stated the circumstances
»and the evidence as to the pursuer not being
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A n d e r s o n ,  & c .
able to write, and said it amounted to a pre­
sumption ; but that the evidence of the agent 
on the other side was clear and direct, and 
went to support a deed and the law, against the 
evidence of a person in the situation of the wit­
ness for the pursuer who came to undo his own 
act*

Verdict—“ For the defender.”
J e f f r e y ,  D . F . } C lephan, and A y to u n , for the Pursuer. 
C ockburn , and D . M cN e i l ,  for the Defender.
(Agents, Aytoun anil Grelg, w. s. and Thomas Darling, s. 3. c.)
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1830.July 19.
H a m il t o n  v . A n d e r s o n , &c .

Damages against a party, his agent, and the messenger, for executing dili* gence against a son, on a bill accepted by his father.

T his was an action of damages for wrongous 
imprisonment against a party, his agent, and the 
messenger, for apprehending the pursuer on 
diligence raised on a bill accepted by the pur­
suer’s father.

D e f e n c e .—The pursuer acted as if the bill 
had been his—the agent gave no instructions to 
the messenger—the messenger acted in the 
execution of his duty.


