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R
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OPEN JUDGM
ENT _

'M
r H

. Southey K
C

 and C
atherine A

rnold (instructed by Lew
is Silkin) appeared on behalf

of the Applicant

M
r 

R
. Dunlop 

K
C

 and M
s 

N
. Parsons 

(instructed 
by the 

G
overnm

ent 
L

egal
D

epartm
ent) appeared on behalf of the Secretary of State 

'

M
r J. K

innear K
C

 and M
r D

. Lem
er (instructed. by Special A

dvocates’ Support O
ffice)

appeared as Special. A
dvocates

Introduction

1. 
This is the decision 

of the Com
m

ission 
to whichwe 

have all contributed.



The A
pplicant applies to the C

om
m

ission under section 2C
 of the Special Im

m
igration

Appeals 
C

om
m

ission A
ct 1997 (“the 

1997 A
ct”) for a review

 of a decision by the
Secretary 

of State for the H
om

e D
epartm

ent 
(“the SSI-ID

”) to exclude him
 from

 the U
K

on the basis that exclusion w
as conducive 

to the public godd on grounds 
of national

security.

A
t the beginning of the hearing the C

om
m

ission excluded the public at the A
pplicant’s

request for som
e m

atters to be dealt w
ith in private. M

r Southey K
C

 subm
itted on his

behalf that there w
ere tw

o aspects of this case in relation to w
hich the evidence and

argum
ent should not be dealt w

ith in public and that protective orders were needed.

The 
first 

w
as an aspect w

hich 
the C

om
m

ission ruled 
could be pursued 

in a different
w

ay and not in these proceedings. 
N

o further order w
as needed 

in that regard. 
,

The second 
inV

O
IV

ed witness 
evidence w

hich the Applicant 
proposed to adduce from

 a
M

r D
om

inic Ham
pshire. 

The 
Com

m
ission 

proposed 
to deal w

ith the subm
ission by

m
aking a tem

porary reporting restriction w
ith further argum

ent to follow
. The

A
pplicant then decided not to rely on the evidence of the w

itness. 
In those

. circum
stances the C

om
m

ission decided that the only order needed w
as that no

docum
ent on the OPEN 

court files should 
be disclosed 

to any person-w
ithout 

an order
of the C

om
m

ission. The term
s 

of that order were then agreed.

Post-hearing 
subm

issions

6.
On 23 and 31 July 2024 respectively, 

the Court of Appeal 
handed 

dow
n judgm

ent 
in R

(oao 
N

orthum
brian 

W
ater Lim

ited) 
v, W

ater Services 
Regulation 

A
uthority [2024]

E
W

C
A

 C
iv 842 and B4 v Secretaryof 

State for the H
om

e Departm
ent 

[2024] E
W

C
A

C
iv 900 (“B4 CA

”). 
The C

om
m

ission gave directions 
perm

itting 
the Secretary 

of State
and the A

pplicant to m
ake O

PEN
 subm

issions addressing the im
pact, if any, of those

judgm
ents 

on their subm
issions in this m

atter. W
e are grateful to M

r Southey and M
s

A
rnold 

for their post-hearing 
subm

issions dated 30 A
ugust and 10 Septem

ber 2024 (the
latter 

by W
ay of a Reply), 

and to M
r D

unlop 
K

C
 and M

s Parsons 
for their subm

issions
on behalf of the Secretary of State dated 6 Septem

ber 2024. 
W

e w
ill incorporate

references 
to the parties’ 

post hearing 
subm

issions 
where 

appropriate 
throughout 

this
judgm

ent. W
e have not found it necessary 

to read the CLOSED 
judgm

ent 
of the Court

of A
ppeal in B4.

Factual background (based 
on O

PE
N

 m
aterial)

7.
The A

pplicant, 
a Chinese 

national, w
as born on 21 M

arch 
1974 and is now

 aged 50. He
studied 

at university 
in China 

and then w
orked 

as a junior 
civil servant 

in C
hina for

som
e years. In 2002 he cam

e to the U
K

 to study, hoping to advance his career. H
aving

studied language 
in London for one year, 

he took a 
m

aster’s degree 
in Public

A
dm

inistration and Public Policy at the U
niversity of Y

ork. A
ccording to his evidence,

having 
originally intended to return to China 

to advance 
his career 

in the public sector
there, 

he perceived opportunities 
for activity 

bridging the gap betw
een C

hina and the
UK. 

In 2005 he founded a com
pany 

in this country, 
B Ltd, which 

initially provided
travel services. 

Since at least that tim
e, he has divided 

his life between 
the tw

o countries.
O

n 21 M
ay 2013 he was granted 

indefinite 
leave to rem

ain 
in the U

K
 (“ILR”).



3 

8. In May 2020 B Ltd, which by now had expanded its activities into various new areas, 

changed its name to A Ltd. According to the Applicant, most of its revenue comes from 

advising and consulting with UK-based companies on their affairs in China. 

9. The Applicant has stated that, until the Covid pandemic, he spent on average 1-2 weeks 

in the UK each month, and he considers the UK to be his "second home". 

10. On 6 November 2021 the Applicant was subject to a port stop under Schedule 3 of the 

 Counter-Terrorism and Border Security Act 2019. He surrendered digital devices 

including his mobile telephone and a download of data from them was retained. The 

devices themselves were returned to him on 10 November 2021. 

11. On 15 February 2022 the Applicant lodged a challenge against the retention of the copy 

data to the Investigatory Powers Commissioner's Office ("IPCO"). A Judicial 

Commissioner initially directed that the copies be destroyed but, on appeal, the 

Investigatory Powers Commissioner allowed them to be retained. That decision was 

notified on 25 May 2022. During that litigation the Applicant was informed that he was 

believed to be associated with an arm of the Chinese State known as the United Front 

Work Department ("UFWD"). 

12. On 16 February 2023 the Applicant was "off-boarded" from a flight from Beijing to 

London and was told that the SSHD was in the process of making a decision to exclude 

him from the UK. 

13. On 9 March 2023 the Applicant's solicitors sent a Pre-Action Protocol letter requesting 

disclosure of the allegations considered to be the basis for exclusion and an opportunity 

to make representations prior to any decision. 

14. On 15 March 2023 the Home Secretary directed that the Applicant would be excluded 

from the UK on the ground that his exclusion from the UK would be conducive to the 

public good, under Part 9.2.1 of the Immigration Rules (HC 395), and therefore that his 

ILR would be cancelled under Part 9.2.2. That decision ("the March decision") was 

notified to him by a letter dated 23 March 2023. 

15. On 4 April 2023 the Applicant submitted an application to the Commission for review, 

setting out grounds complaining that the decision was unlawful and that the procedure 

had been unfair. On 15 May 2023, following an indication that the SSHD would 

reconsider the decision, the Commission granted a temporary stay of proceedings. 

16.  On 1 June 2023 the Applicant submitted written representations and a witness statement 

for the SSHD to take into account in the reconsideration. 

17.  On 11 July 2023 a submission was prepared for the SSHD recommending that the 

exclusion decision should be maintained. The submission noted that, in addition to 

material which was taken into account before the March decision, regard had now also 

been had to representations made by the Applicant in the legal proceedings before 

IPCO. The submission referred to the following assessments: 

(1)  The Director General of M15 had highlighted the threat posed to the UK by 

political interference activity conducted by the Chinese State, where Chinese 

intelligence or bodies within the Chinese Communist Party ("CCP") such as 



(2)

. (3),

(4)

(5)

(6)

(7)

(8)

(9)

(10)

the U
FW

D
 w

ere “m
ounting patient, w

ell-funded, deceptive cam
paigns to buy

and exert influence”.

The 
A

pplicant 
had 

been in a position 
to generate 

relationships between
prom

inent U
K

 figures and senior Chinese officials that could be leveraged for
political interference 

purposes 
by the C

C
P (including the UFW

D) 
or the

Chinese 
State.

Data 
obtained 

during the schedule 
3 exam

ination 
on 6 

N
ovem

ber 2021
indicated that a letter w

as sent by a M
r D

om
inic H

am
pshire, w

ho w
as a senior

adviser 
to Prince 

A
ndrew

, 
D

uke of Y
ork (“the 

Duke”), 
to the A

pplicant
confirm

ing 
that the A

pplicant could act on behalf of the D
uke in engagem

ents
w

ith potential partners and investors in C
hina. It w

as assessed that this
dem

onstrated 
that the A

pplicant 
was 

in a position 
to generate 

relationships
between 

senior 
Chinese 

officials 
and prom

inent U
K

 figures 
which 

could 
be

leveraged 
for political interference 

purposes 
by the Chinese 

State.

The 
A

pplicant had not provided a full and open account 
of his relationship

w
ith the Duke, 

which 
had a “covert 

and clandestine” 
elem

ent.

In  his witness 
statem

ent 
of 1 June 2023 the A

pplicant 
had downplayed 

his links
w

ith the U
FW

D
 which, 

com
bined 

w
ith his 

relationship 
w

ith the Duke,
represented a threat to national security.

Another 
docum

ent obtained 
during his 

schedule 3 exam
ination 

contained
'questions 

posed by the Chinese 
E

m
bassy regarding 

strategy.

The Applicant 
had som

etim
es 

deliberately obscured 
his links w

ith the Chinese
State, 

the C
C

P and the UFW
D.

Evidence obtained during his schedule 3 exam
ination also included a letter on

his device 
addressed to the B

eijing U
FW

D
, a list of people travelling in a

delegation including a UFW
D 

m
em

ber and m
em

bers w
ith job roles listed as

both 
UFW

D 
and the B

eijing O
verseas Friendship Association, 

and a text
m

essage 
from

 the A
pplicant introducing 

him
self 

as an overseas 
representative

of the C
hinese People’s 

Political Consultative 
Conference 

(“C
PPC

C
”) which

is a political 
advisory 

body that is central 
to the C

C
P’s United 

Front system
.

In his schedule 3 interview
 the Applicant 

said that he avoids 
getting involved

in politics and has no connections 
to anyone 

in politics 
in China, 

but the
evidence referred to above indicated that he w

as frequently connected to
officials associated w

ith the C
hinese State.

H
is fiirther 

representations said he had only lim
ited links to the Chinese 

State,
had never been a senior m

em
ber of the C

C
P and had not carried 

out activities
on behalf of the UFW

D 
or C

C
P. H

is statem
ent 

asserted 
that exclusion was

dam
aging 

his business 
and his business 

provided significant 
econom

ic benefits
to the UK.



18.

19.

20.

21.

(11) 
A

lthough the A
pplicant 

said in his statem
ent that “contact 

w
ith the UFW

D 
is

unavoidable”, he had links beyond those outlined in the statem
ent and had not

provided 
a full and open account 

of them
.

(12) 
A

lthough the Applicant 
denied 

receiving any instructions 
from

 U
FW

D
 to

interfere w
ith U

K
 interests, it  w

as assessed 
that those in his position 

could be
expected 

to understand 
UFW

D 
and C

C
P objectives and proactively engage 

in -
them

 w
ithout being tasked. 

It- 'w
as also thought unlikely that he had fully

disclosed his U
FW

D
 links to his U

K
 contacts, indicating a “deceptive elem

ent”
to his activity.

(13) 
The A

pplicant w
as an H

onorary M
em

ber of the 48 G
roup C

lub w
hich has a

num
ber of prom

inent U
K

 figures 
as m

em
bers," w

ho could be leveraged 
for 

v
political 

interference 
purposes 

by the Chinese 
State.

The subm
ission also noted a requirem

ent 
of the SSHD’s 

exclusion policy that exclusion
m

ust be proportionate 
to the threat. that an individual poses to the U

K
. The assessm

ent
w

as that exclusion was the m
ost effective m

eans 
of m

itigating the threat posed 
by the'

Applicant 
and that it w

as proportionate 
in the light of that threat.

Under 
the heading 

“ECHR 
C

onsiderations”, the subm
ission 

adopted 
a prim

ary position
that the ECHR 

was 
not engaged because 

the A
pplicant, w

as outside the UK. 
It also

contained 
an assessm

ent, 
in the alternative, 

that his 
exclusion w

as necessary 
and

proportionate 
in pursuit of  the legitim

ate aim
 o f  protecting national 

security, justifying
any interference w

ith his A
rticle 8 rights. H

e had no fam
ily in the U

K
. A

ny interference
w

ith his business interests w
as lim

ited because 
they could be m

aintained 
from

 overseas.
The subm

ission accepted 
that his business 

in the U
K

 m
ay have had a positive benefit

for the U
K

 and noted his evidence that his w
ork and private life w

ere intertw
ined and

that he w
ished to access better quality m

edical care for diabetes in the U
K

, but these
m

atters did not outw
eigh national security.

O
n 14 July 2023 the SSH

D
 decided to m

aintain the decision to exclude the A
pplicant

from
 the U

K
 and to cancel his ILR on the basis that his presence in the U

K
 w

as not
deem

ed 
to be conducive 

to the public good on the ground 
of national 

security 
(“the July .

decision”).-

The July decision w
as notified to the A

pplicant by a letter dated 19 July 2023 w
hich

stated: 
‘

“The H
om

e Secretary has upheld her previous decisions to exclude you-from
the U

K
 and to revoke 

your Indefinite 
Leave to R

em
ain in the UK, on the basis

that your presence in the U
K

 is not deem
ed to be conducive to the public good.

W
e have reason to believe you are engaging, or have previously engaged, in

covert 
and deceptive 

activity 
on behalf 

of  the U
nited 

Front W
ork Departm

ent
(UFW

D) 
w

hich is an arm
 of the Chinese 

Com
m

unist 
Party (C

C
P) state

apparatus. 
The 

UFW
D 

is 
reported 

to have a rem
it to engage in political

interference, 
including targeting the U

K
’s 

dem
ocratic processes. 

A
s such, we

therefore assess that you are likely to pose a threat to U
K

 national security.”



22.
O

n 5 A
ugust 2023 the A

pplicant subm
itted his new

 application for review
 under Section I

Legal 
F

ram
ew

ork

Section 
2C

 of the 1997 Act: 
review 

of certain 
exclusion 

decisions

'23.
Section 2C

 of the 1997 A
ct provides, w

here relevant:

“(1) Subsection (2) applies 1n relation to any direcfion about the eX
clusion of a

‘ 
person from

 the U
nited K

ingdom
 w

hich —

(a) 
is m

ade by the Secretary of State w
holly or partly on the ground

that the exclusion from
 the U

nited K
ingdom

 of the person is
conducive to the public good, 

-

1 (b) 
is not subject to a right of appeal, and

(c) 
is. certified by the Secretary of State as a direction that w

as
m

ade w
holly or partly in reliance on inform

ation w
hich, in the

opinion of the Secretary of State, should not be m
ade public —

(i) 
in the interests of national security...

(2) 
T

he person to w
hom

 the direction relates m
ay apply to the Special

Im
m

igration A
ppeals C

om
m

ission to set aside the direction.

(3) 
In determ

ining w
hether the direction should be set 

aside, 
the

C
om

m
ission m

ust apply the principles w
hich w

ould beapplied in judicial review
proceedings.

[...]
(5) 

R
eferences 1n this section to the Secretary of State are to the Secretary

of State 
acting 

in person.”

P
art 9 of the Im

m
igration R

ules: grounds 
for refusal

24.

25,. _

T
he Im

m
igration A

ct 1971 (“the 1971 A
ct”) m

akes provision concerning the Secretary
of State’s regulation of the entry, residence and exclusion of those subject to
im

m
igration 

control. 
Section 3(2) 

obliges the 
Secretary of State to 

lay before
Parliam

ent statem
ents of the rules, and changes 

to the rules, to be follow
ed 

in the
adm

inistration of im
m

igration control.

The Statem
ent of C

hanges 
in Im

m
igration R

ules (HC395) 
m

akes such provision, 
as

am
ended from

 tim
e to tim

e. Part 9 of the Im
m

igration R
ules, in the version applicable

to the exclusion of the A
pplicant, m

akes provision for general grounds of refiisal, both
discretionary and m

andatory. Part 9.2.1. provides:

“9.2.1. A
n application for entry clearance, perm

ission to enter or perm
ission 

to '
stay m

ust be refused w
here:

(a) the Secretary of State has personally directed that the A
pplicant be

excluded from
 the U

nited K
ingdom

;



’ 26.

(b) the applicant is the subject of an exclusion order; or

(c) the applicant 
is the subject of a deportation 

order, or a decision 
to

m
ake a deportation order.”

Part 9.2.1.(a) is not the source 
of the Secretary 

of State’s 
pow

er 
to direct 

a person’s
exclusion from

 the United 
K

ingdom
. 

R
ather Part 9.2.1.(a) recognises 

the separate
existence 

of such a pow
er, 

and m
andates 

the refusal of any future application for entry
clearance, 

perm
ission to enter or perm

ission 
to stay m

ade by an individual 
(such as the

A
pplicant) w

ho is the subject 
of such a decision taken 

personally by the Secretary 
of

State. The pow
er to exclude arises under the Royal 

Prerogative.

The Secretary of State’s operational guidance Exclusion 
from

 the U
K

27'.
The Secretary 

of State 
has issued operational 

guidance 
to her officials concerning 

the
use  of exclusion 

pow
ers. The operational guidance, Exclusion from

 the U
K

, is outlined
in further detail below

. 
The policy in force at the tim

e of the M
arch 

and July decisions
was version 5.0, published on 26 N

ovem
ber 2021 . 

W
e were also taken 

to the current
version, 

version 7.0, dated 12 M
arch 

2024. 
W

e sum
m

arise 
the relevant 

contents 
of the

guidance to theextent necessary, below
.

E
urO

pean C
onvention on H

um
an R

ights

28.

29.

The European 
C

onvention on H
um

an Rights 
(“the ECHR”) 

is engaged 
on a territorial

basis. See A
rticle 1: 

-

“The H
igh Contracting 

Parties 
shall secure 

to everyone 
within 

(their 
jurisdiction

the rights and freedom
s defined in Section 1 of this C

onvention.”

Article 
8 provides: 

‘

“Right 
to respect 

for private and fam
ily life

1. 
Everyone has the right to respect for his private and fam

ily life, his hom
e

and his correspondence.

2. ‘ 
There shall be no interference 

by a public authority w
ith the exercise of

this right except such as is in accordance w
ith the law

 and is necessary in a
dem

0cratic society in the interests 
of national 

security, 
public 

safety or the
econom

ic 
w

ell-being 
of the country, 

for the prevention 
of disorder or crim

e, 
for

the protection of health or m
orals, or for the protection of the rights and

freedom
s 

of others.”

T
he Equality A

ct 2010

30.
. Section 13 of the Equality A

ct 2010 (“the 2010 A
ct”) defines direct discrim

ination. It
provides, 

w
here relevant:

“(1) 
A

 person (A
) discrim

inates against another (B) if, because of a protected
characteristic, A

 treats B less favourably than A
 treats or w

ould treat others.

[...]



(5) 
If the protected characteristic is race, less favourable treatm

ent includes .
segregating 

B from
 others.”

31. 
Section 

19 of the 2010 defines 
indirect 

discrim
ination. 

It provides, 
where 

relevant:

“(1) 
A

 person 
(A

) discrim
inates 

against 
another 

(B) 
if A applies to B a‘

provision, criterion or practice w
hich is discrim

inatory in relation. to a relevant
protected 

characteristic 
of B’s.

, (2) 
For the purposes 

of subsection 
(1), a provision, 

criterion 
or practice 

is
discrim

inatory 
in relation 

to a relevant 
protected 

characteristic 
of  B’s if  -

(a) 
A

 applies, or w
ould apply, it to persons w

ith w
hom

 B does not
share 

the characteristic,

(b) 
i it puts, or w

ould put, persons w
ith w

hom
 B does not share the

characteristic 
at a particular 

disadvantage 
when com

pared 
W

ith persons
w

ith whom
 

B does not share 
it,

(c) 
it puts, or w

ould put, B at that disadvantage, 
and

(d) 
A cannot 

show 
it to be a proportionate 

m
eans of achieving 

a
legitim

ate 
aim

.

(3) 
The relevant characteristics are —

'

‘ 
..'.race...”

32. 
Section 

9(1)(b) 
defines 

f‘race” to include 
nationality.

33. 
Section 

29 (provision 
of_services) provides, 

w
here relevant:

“(1) 
A

 person (a ‘service-provider’) 
concerned 

w
ith the provision 

of a service
to  the public or a section 

of the public (for paym
ent 

or not) m
ust not discrim

inate
against a person requiring the service by not providing the person w

ith the
service. 

I 
.

(2) 
A

 service-provider (A
) m

ust not, in providing the service, discrim
inate

against 
a person 

(B) —

(a) 
as to the term

s on w
hich 

A
 provides 

the service 
to B

;

(b) 
by term

inating the provision of the service to B
;

(c) 
by subjecting B to any other detrim

ent. 
' 

I

[. . .]

(6) 
A

 person m
ust not, in the exercise of a public function that is not the

provision of a service to the public or a section of the public, do anything that
constitutes discrim

ination, harassm
ent or victim

isation.

[...]

(9) 
In the application 

of this section, 
so far as relating 

to race, 
religion 

or
belief, to the granting of entry clearance (w

ithin the m
eaning of the Im

m
igration8



' 34.

A
ct 1971), it does not m

atter W
hether an act is done w

ithin or outside the U
nited

K
ingdom

.

[...]”

Section 149 (public sector equality duty) provides, w
here relevant

66(1)
A

 public authority m
ust, in the exercise of its functions, have due regard

to the need 
to —

[...]

(3)

(a) 
elim

inate 
discrim

ination, 
harassm

ent, victim
isation 

and any
O

ther conduct that IS prohibited by or under this A
ct;

(b) 
advance quality of opportunity betw

een persons w
ho share a

relevant protected characteristic and persons w
ho do not share it;

(c) 
foster good 

relations 
betw

een 
persons 

w
ho 

share a relevant
protected characteristic and perSons w

ho do not share it.

H
aving 

due regard to the need 
to advance 

equality of 
opportunity

betw
een persons w

ho share a relevant protected characteristic and persons w
ho

do not share it involves having due regard, in particular, to the need to —
 '

(a) 
I rem

ove, or m
inim

ise 
disadvantages 

suffered 
by persons w

ho
_ share a relevant protected characteristic that are connected to that
characteristic;

(b) 
take stepS'to m

eet the needs 
of persons w

ho share a relevant
protected characteristic that are different from

 .the needs of persons w
ho

do not share it;

(c) 
encourage persons w

ho share a relevant protected characteristic
that are different from

 the needs of persons w
ho do not share it;

((1) 
encourage persons w

ho share a relevant protected characteristic
to participate in public life or in any other activity in w

hich participation
by such persons is disproportionately low

.

[...]”

T
he proceedings 

in SIAC

‘ T
he A

pplicant’s O
PEN

 case

35. -

3.6.

. M
r Southey 

(leading 
C

atherine A
rnold), 

representing 
the 

A
pplicant, 

began 
by

rem
inding the C

om
m

ission of som
e of the salient facts.

H
is starting point w

as that the relationship betw
een the U

K
 and C

hina is and has been
com

plex. D
uring som

e periods, contact betw
een C

hinese businesspeople 
and the U

K
establishm

ent has been encouraged as being in the U
K

’s interests. That has changed 1n
recent years.



37.

38:.

39.

40.

41.

42.

43.

j There is also evidence that it is difficult for a C
hinese national in business to avoid any

contact 
w

ith the C
C

P. That point 
was m

ade in an article 
dated 31 July 2022 by Lord

W
ei of Shoreditch, responding to allegations of having m

et w
ith Chinese 

people and
organisations 

som
e 

of w
hich 

m
ay have had links 

w
ith the U

FW
D

 and the Chinese
governm

ent. 
'

The 
SSHD’s 

A
m

ended First 
Statem

ent in these 
proceedings, 

originally dated 19
D

ecem
ber 2023 and am

ended 
on 29 A

pril 2024, noted the V
iew

 of the D
G

 of M
15 that

“m
uch influencing activity is  wholly 

legitim
ate” 

and contrasting 
that w

ith interference
activity described as “influencing that is clandestine, coercive or corruptive”.

In the present case M
r Southey com

plains of a lack of clarity as to w
hat activity w

ill
fall on w

hich side of that line. 
-

M
r Southey also points 

to the paucity 
of inform

ation provided 
to the A

pplicant during
these 

proceedings. 
The Applicant 

does 
not 

know
 w

hy the port 
stop occurred 

in
N

ovem
ber 2021. W

hen he m
ade his representations 

against exclusion and first witness
statem

ent, 
the docm

nentary evidence obtained 
during the port 

stop had not been
disclosed to him

. Nevertheless, 
aspects of the representations 

and witness 
statem

ent
were 

held against 
him

 in the 11 July decision. H
e was given only about 3 weeks 

to
prepare 

the representations 
and first 

w
itness 

statem
ent. 

A
ll that he was told was w

hat
was contained 

in the decision letter dated 23 M
arch 

2023, 
which 

just said:

“. . . your exclusion from
 the U

K
 is conducive to the public good.

W
e have reason 

to believe you are engaging, 
or have 

previously engaged, in
covert 

and deceptive activity 
on behalf 

of the United 
Front W

ork Departm
ent

(UFW
D) 

w
hich 

is an arm
 of 

the Chinese 
Com

m
unist 

Party (C
C

P) state
apparatus. 

The 
U

FW
D

 is reported 
to have a rem

it to engage in political
interference, 

including targeting 
the UK’s 

dem
ocratic processes. 

A
s such, 

w
e

therefore assess that you are likely to pose a threat to U
K

 national security.”

There w
as no hint of w

hat the “covert and deceptive activity” m
ight consist of. It did

not m
ake the references now

 seen in O
PEN

 m
aterial about form

ing relationships w
ith

prom
inent 

U
K

 
figures 

which 
m

ight 
be 

leveraged 
for 

the 
purpose 

of 
political

interference. 
-

The opportunity to m
ake representations w

as giV
en by a letter from

 the G
overnm

ent
Legal D

epartm
ent on 9 M

ay 2023, w
hich also did not contain any additional reasoning.

In the subm
ission to the 881-113 on 11  July 2023, 

regard 
was had to m

ore m
aterial 

than
had been taken into account 

on 10 M
arch 2023. This included the representations which

the A
pplicant had m

ade in the legal proceedings 
before 

the IPC
. In the reasoning, use

w
as m

ade of evidence such as the letter from
 M

r H
am

pshire referred to at paragraph
17(3) 

above, w
ithout 

any notice 
to the A

pplicant that this 
was 

being 
relied on. M

r
Southey points out that there w

as no discussion of the value to the U
K

 of the A
pplicant’s

business 
activity. 

U
nder the heading “Proportionality” in  the assessm

ent of  the case by
the relevant H

om
e O

ffice team
, it w

as rightly stated (by reference to the SSH
D

’s policy
on. exclusion) that a decision to exclude m

ust be proportionate to the threat that the10



44.

45.

46.

47.

48.

individual poses to the U
K

. H
oW

ever, there w
as no reference to any balancing of factors

for and against 
exclusion.

M
r Southey em

phasized the value to the U
K

 of som
e of the A

pplicant’s activities. A
Ltd supported 

C
hina M

insheng 
Investm

ent 
G

roup in investing 
in the U

K
 m

arket. 
It

provided consultancy services to assist M
cLaren A

utom
otive to introduce its high-end

road car brand into the C
hina m

arket. It offered strategic 
counsel 

and analysis 
services

to Glaxo 
Sm

ithK
line when it was undergoing a w

histleblow
ing 

investigation in China.
These 

activities, am
ong 

others, 
have boosted investm

ent 
and em

ploym
ent in both

c0untries, 
but consideratiO

n 
does 

not appear 
to have been given 

to that fact in the
A

pplicant’s favour. 
I

From
 that factual platform

, M
r Southey contended that:

(1) 
the procedure 

adopted 1n the decision under challenge 
was unfair;

(2) 
the SSH

D
 breached the Tam

eside duty of enquiry;

(3) 
the decision w

as unreasonable and/or disproportionate contrary to dom
estic

law
 because 

the SSHD 
could 

not show 
that she had sufficient m

aterial 
to

' 
justify it; 

_

(4) 
the decision w

as unlaw
ful because of the absence of guidance or any other

source of law
 specifying the circum

stances in w
hich the SSH

D
’sexclusion

power 
would 

be exercised; 
'

(5) 
the decision 

violated the A
pplicant’s 

right 
to respect 

for his private 
life

under A
rticle 

8 ECHR;

(6) 
the decision 

am
ounted 

to unlaw
ful discrim

ination 
contrary to the Equality

. A
ct 2010 and/or A

rticle 
14 ECHR 

and/or the com
m

on law;

(7) 
The briefing given to the SSH

D
 am

ounted to a violation of the public sector
equality duty under section 149 of the Equality A

ct 2010.

(1) 
Procedural unfairness

M
r Southey 

subm
itted that procedural unfairness 

arcse 
from

 a num
ber of facts which,

considered 
cum

ulatively, 
prevented the SSHD 

from
 carrying 

out a full m
erits-based

‘ consideration of the A
pplicant’s case and/or a full proportionality analysis before the

July decision, rendering the w
hole process unfair.

The role of a C
ourt (in this case the C

om
m

ission), he subm
itted, is not m

erely to review
-

the reasonableness of a decision m
aker’s view

 of w
hat fairness required but to

determ
ine 

for itself w
hether a fair procedure 

w
as follow

ed: see R (Osborn) 
v Parole

Board [2013] U
K

SC
 61, [2014] A

C
 1115 at [65] per Lord Reed.

A
s to the requirem

ents 
of fairness, 

M
r Southey relied on R (Balajigarz) 

v SSHD [2019]
EW

C
A

 Civ 673, [2019] 1 W
LR

 4647 w
here U

nderhill LJ said at [60] that unless the
circum

stances 
of a case m

ake it im
practical 

(and any contention 
to that effect m

ust be
closely 

exam
ined), 

the ability 
to m

ake representations 
only 

after a decision 
has been

taken 
w

ill usuallybe insufficient 
to satisfy 

the dem
ands 

of com
m

on 
law

 procedural11



49.

50.

5.1.

52.

53.

fairness, 
not least 

because 
the decision 

m
aker 

m
ay “unconsciO

usly 
and in good 

faith
tend'to be defensive over the decision 

to w
hich he. or she has previously com

e”. 
M

r
Southey 

points 
out that 

the 
M

arch exclusion decision was 
taken 

without 
any

representations 
from

 the A
pplicant 

despite his having requested the opportunity 
when

told that exclusion w
as under consideration. A

nd, since the A
pplicant w

as told that
exclusion was under 

consideration, it cannot 
be suggested that allow

ing him
 to m

ake
representations 

w
ould havehad 

som
e tipping-off effect w

hich w
ould 

frustrate the
exclusion  process. 

H
e w

as already effectively prevented from
 travelling to the U

K
 by

being 
m

ade subject to the “A
uthority to C

arry” (“A
T

C
”) schem

e (a schem
e requiring

carriers 
such as airlines 

to seek authority from
 the Secretary 

of State to carry persons
on aircraft, ships or trains w

hich are arriving (or expected to arrive) or leaving (or
. expected to leave) the U

K
) w

hich caused the A
pplicant to be taken off his flight on 16

February 
2023.

This, 
M

r Southey 
Subm

itted, 
increased 

the im
portance 

of having 
a sufficient 

review
process before the July exclusion decision w

as taken, not least to avoid any sense that
the second decision w

ould sim
ply rubber stam

p the first. A
nd if it were 

genuinely 
not

practical 
to give the A

pplicant notice of the m
aterial underlying 

the proposal to exclude
and seek his com

m
ents on it, that strengthened 

the value of seeking 
further inform

ation
from

 other sources 
(for exam

ple, M
r H

am
pshire). 

That point was alSo relevant 
to ground

(2), the Tam
eside challenge. 

'

M
r Southey further subm

itted that the unfairness arising from
 the Secretary of State’s

failure to seek representations 
from

 the A
pplicant 

w
as 

com
pounded 

by the non-
disclosure 

of  a 
range of previously C

L
O

SE
D

 m
aterials 

to him
 

at the tim
e, in

circum
stances 

when 
those m

aterials are now
 in O

PEN
 pursuant 

to the rule 38  process.
The m

aterials 
could and should 

have been disclosed to the A
pplicant before the M

arch
decision and certainly 

before the July decision. H
ad the Secretary 

of  State done so,  any-
representations 

m
ade by the A

pplicant 
ahead 

of the either 
decision 

being 
taken 

would
have been inform

ed by any explanation he had available to him
 at the tim

e.

M
r Southey acknow

ledged that that subm
ission w

as contrary to the position adopted by
Johnson J at paragraph 75 of L3 v Secretary 

of State for the H
om

e D
epartm

ent
(SC/ 144/2017), which 

w
e quote at paragraph 

99, below
.

Recognising 
the contrary thrust of this aspect of L3, M

r Southey 
subm

itted 
that it was

w
rongly decided and invited us not to follow

 it. 
The question, he subm

itted, w
as-

w
hether the Secretary of State acted fairly. The late disclow

re of m
aterial that could

have been disclosed all along, in circum
stances w

hen there w
as no sufficient ability to

m
ake representations 

ahead of  the decision 
w

as, in his subm
ission, a paradigm

 
exam

ple
of unfairness.

M
r Southey also criticised the contents of the briefing to the SSH

D
 ahead of the July

decision, whichhe 
says w

as unbalanced by failing to identify any aspects of the case
which 

w
ere 

in the A
pplicant’s favour. H

e cited R (H
indaw

i) 
v Secretary 

of State for
Justice 

[2011] EW
HC 

830 
(Q

B
) w

here the Divisional 
C

ourt held that, 
before 

the
Secretary of State could refuse to release a prisoner on parole, fairness required that his
officials put the issues to him

 in a balanced w
ay.

12'



54.

55.

56.

57.

5‘8.

59.

60.

Relying on B4 C
A

 at para. 65, in his post-hearing subm
issions M

r Southey contended
that it was for the C

om
m

ission to decide 
for itself w

hether 
the requirem

ents 
of fairness 

'
were m

et. For present 
purposes, 

the issue in B
4 C

A
 was w

hether 
a different constitution

of the C
om

m
ission had erred in concluding 

that it w
as not for SIA

C
 to decide w

hether
the process 

adopted by the Secretary 
of State, and the advice given to her, was fair and

balanced. 
A

s to that iSSue, Singh L
J held at para. 65:

“,. . .the correct 
approach 

is for SIA
C

 itself to decide w
hether 

the advice given to
the Secretary 

of State 
was fair and balanced 

but, in perform
ing its task, SIA

C
m

ust give 
appropriate 

respect to the judgm
ents of the experts 

involved, for
reasons 

both of institutional 
capacity 

and dem
ocratic accountability. 

The test is
not, how

ever, one of W
ednesbury unreasonableness.”

A
lthough the C

om
m

ission w
as held to have erred by failing to determ

ine the issue of
fairness 

for itself, 
any error w

as im
m

aterial. 
The Court of A

ppeal 
held that the advice

given to the Secretary 
of State was fair and balanced 

(para. 
71).

In M
r Southey’s subm

ission, the deficiencies 
in the process 

adopted by the Secretary
of State as outlined above are such that, when the Com

m
ission 

decides 
for itself whether

the advice given to the Secretary of State w
as fair and balanced, 

that m
ilitates 

in favour
of the conclusion that it w

as not. 
i 

'
(2) 

T
he T

am
eside duty of enquiry

The 
basic 

principle is that, before taking 
a decision, 

decision 
m

akers 
m

ust take such
steps 

to inform
 them

selves 
as are reasonable. 

The 
steps 

taken are review
able on

W
ednesbury 

grounds. The principles set out by the Court of A
ppeal in Secretary 

ofState
for Education 

and Science 
v Tam

eside 
M

BC [1977] 
A

C 1014 have been sum
m

arised 
in

repeated 
cases 

including 
Balajigari 

at [70]. M
r Southey 

em
phasized 

that a decision
m

aker 
m

ay have to consult 
outside 

bodies w
ith a particular 

know
ledge or involvem

ent
in the case in order 

to be able to reach a rational 
conclusion, and that the wider 

the
discretion conferred on decision m

akers, the m
ore im

portant it is that they have all the
relevant m

aterial. 
-

M
r Southey 

acknow
ledged 

that this 
ground 

overlaps 
w

ith ground 
(1). H

is cere
subm

ission w
as that if the SSH

D
 had good reason for not seeking the A

pplicant’s
representations on the relevant m

aterial, she w
as required to ask herself how

 that gap
should be filled. This w

as in the context of a decision w
ith serious consequences for the

individual 
and w

here the SSHD’s 
policy recognised 

the need for C
aution in eases where

the basic facts are not proved by an authoritative docum
ent such. as a crim

inal record.

(3) 
R

ationality of the decision

This ground also overlaps w
ith the Tam

eside ground, M
r Southey subm

itted that the
w

ell-recognised rationality category of a dem
onstrable flaw

 in the decision m
aker’s

reasoning can be seen in the failure to consider w
hether other sources of inform

ation
could be sought, given the SSHD’s 

position that the A
pplicant could not be invited to

com
m

ent 
on the m

aterial 
on which 

the decision was based. 
'

W
hilst he could of course com

m
ent only on the OPEN 

case; M
r Southey 

drew
 a contrast

betw
een the relevant conduct by the A

pplicant that is relied on in O
PEN

, i.e. form
ing13



61.

62.

' 63.

65.

66.

business relationships w
ith figures including the D

uke, and w
hat is identified in the

SSI-ID
’s policy as the sort of conduct that m

ay lead to exclusion, w
hich is broadly

crim
inal conduct.

B
y reference to R (Begum

) v SIA
C

 [2021] U
K

SC
 7, [2021] A

C
 765 (“B

egum
 SC”), M

r
Southey 

acknow
ledged 

that w
hen 

judging rationality, the C
om

m
ission w

ill accord
proper 

respect to the SSHD’s 
assessm

ent for reasons both of institutional capacity and
of dem

ocratic accountability. N
evertheless, the cases m

ake clear that the rationality of
decisions is subject to review

 and that review
 applications are not bound to fail. A

 lack
of  anything indicating a violation by the A

pplicant 
of any standard 

set by published
policy is, he subm

itted, a first point on rationality.

M
r Southey further subm

itted that there w
as a lack of sufficient connection betw

een the
exclusion m

easure 
and its aim

. The business 
activities 

of the Applicant 
and of A Ltd

are continuing.

A
 third point m

ade by M
r Southey was a lack of O

PEN
 evidence 

of any consideration
being given by the SSHD 

to the im
pact 

of exclusion on the Applicant.

. 
(4) 

L
ack of law

ful policy 
guidance

M
r Southey relied on R (Lum

ba) v SSH
D

 [2011] U
K

SC
 12, [2012] 1 A

C
 245 for the

proposition that, 
for the law

ful exercise of a discretionary 
pow

er w
ith ‘a significant

im
pact 

on the rights and freedom
s 

of 
the individual, “the rule of law

 calls for a
transparent 

statem
ent 

by the executive of the circum
stances in which the broad statutory

criteria 
will be exercised” ([34] per Lord D

yson). T
he exam

ples. given there w
ere arrest,

surveillance 
and im

m
igration 

detention 
pow

ers. In the field 
of im

m
igration powers

m
ore generally, 

section 3(2) of the 1971 Act requires these to be set out in Im
m

igration
R

ules.

M
r Southey subm

itted that the guidance in R (A
) v SSH

D
 [2021] U

K
SC

 37, [2021] 
l

_ W
LR 3931 concerning 

the criteria 
for determ

ining 
w

hether 
a policy is unlaw

ful did not
address scenarios of the sort that w

ere before the Suprem
e Court in Lum

ba or that is
before 

the C
om

m
ission in the present proceedings. In M

r Southey’s subm
ission, it was

significant that Lum
ba concerned the Secretary of State’s exercise of im

m
igration

detention powers. 
Such pow

ers 
exist w

ithin 
a broader 

fram
ew

ork of im
m

igration
control, 

central to w
hich 

is the Secretary 
of State’s 

statutory duty to m
ake rules “as to

the practice to be follow
ed in the adm

inistration 
of this A

ct” (section 
3(2), 1971 Act).

That statutory context throw
s the guidance in R (A

) into sharp relief, especially given R
(A

) w
as only a five-judge 

court, w
hereas Lum

ba was heard by a panel of nine Suprem
e

Court justices. M
r Southey also subm

itted that the court in R (A
) appeared not to have

considered L
um

ba or. otherw
ise 

heard argum
ent in relation to it.

O
ne issue in N

orthum
brian W

ater Lim
ited w

as w
hether a decision taken by the W

ater
Services 

Regulation 
A

uthority (“Ofwat”) 
in relatiO

n to an exem
ption from

 certain
guidance 

applicable to the appellant 
w

ater 
com

pany 
w

as unlaw
ful on account 

of
Ofwat’s 

alleged failure to adopt a policy setting out how
 it w

ould exercise its discretion
under 

the relevant 
guidance. 

Lew
is 

L
J held that the im

pugned decision was 
not

rendered unlaw
fiil by the absence of a policy addressing the discretionary decision 

‘
under challenge.

14



67.

- 68.

‘
6
9
.

70.

M
r Southey addressed the im

port of N
orthum

brian W
ater Lim

ited in tw
o w

ays. 
First,

to the eX
tent it concluded that there was no general 

com
m

on 
law

 duty to adopt a policy,
while 

binding 
on this 

C
om

m
ission, it w

as 
w

rongly decided. 
Secondly, prO

perly
understood, 

the A
pplicant’s case m

ay be distinguished 
from

 the scenarios 
addressed 

by
the C

ourt and the authorities there addressed. The A
pplicant w

ill suffer “penalties or
other detrim

ents” (in the w
ords of Lord D

yson 
J SC

 at para. 36 of L
um

ba) pursuant to
the Secretary 

of State’s 
decisions to exclude him

. That being so, his situation bears
analogies 

w
ith L

um
ba such that the om

ission of  a’specific policy addressing the use'of
the Secretary of State’s 

exclusion powers 
is  a further basis 

upon which 
the decisions

are unlaw
ful. 

' 
'

The policy in place at the tim
e of both exclusiO

n decisions w
as Exclusion from

 the U
K

,
V

ersion 5.0 published on 26 N
ovem

ber 2021. That docum
ent stated that the exclusion

pow
er 

“is norm
ally 

used in circum
stances 

involving national 
security, 

crim
inality,

international 
crim

es... 
corruption, 

unacceptable 
behaviour 

and 
in 

lim
ited

circum
stances, 

sham
 m

arriage”.

The section 
entitled 

“National 
security” 

reads:

“N
ational security threats w

ill often be linked to terrorism
. Terrorist activities

are any act com
m

itted, 
or the 

threat 
of action 

designed 
to influence 

a
governm

ent or intim
idate the public, and m

ade for the purposes of advancing a
political, religious or ideological cause and that:

0 
involves 

serious 
violence 

against 
a person

0 
m

ay endanger another person’s life

I o _ creates a serious risk to the health or safety of the public

0 
involves serious dam

age to property 
I

o 
is designed 

to seriously 
disrupt 

or interfere w
ith an electronic 

system
.”

- The section entitled “U
nacceptable behaviour” reads:

“Unacceptable 
behaviour 

covers 
any non-U

K
 

national 
w

hether 
in the U

K
 or

abroad 
w

ho uses any m
eans or m

edium
 including:

0 
W

riting, producing publishingor distributing m
aterial

0 
Public speaking including preaC

hing

' 
0 

R
unning a w

ebsite

0 
U

sing a position of resPonsibility such as a teacher, com
m

unity or youth
leader 

*

o 
to express view

s w
hich:

- 
Provoke, justify or glorify terrorist violence in furtherance of  particular
beliefs

0 
Seek to provoke others to terrorist acts

15



71..

72.

73.

74.

75.

76.

o 
Provoke other serious crim

inal activity or seek to provoke others to serious
crim

inal 
acts 

'

0 
Foster hatred w

hich m
ight lead to inter-com

m
unity violence in the U

K

This list is indicative rather than exhaustive.”

The C
om

m
ission w

as also show
n version 7 of the policy w

hich w
as published on 12

M
arch 

2024. It is in sim
ilar but slightly broader 

term
s.

M
r Southey 

subm
itted 

that the policy 
gives the im

pression that, to lead to exclusion,
conduct 

m
ust be at least close to the borders 

of crim
inal 

conduct. 
There 

is otherwise 
no

clear indication 
of where 

the line is draw
n, and no reference 

to conduct 
of the kind

alleged 
against 

the A
pplicant in O

PE
N

. That, he contends, m
ade the decision unlaw

ful.

M
r Southey also challenged the com

pliance 
by the decision 

in the present 
case w

ith
requirem

ents of the policy that a recom
m

endation to exclude an individual m
ust be

based 
on reliable 

evidence (giving 
the exam

ple 
of crim

inal 
record checks) and, where

the evidence 
is not so straightforw

ard, a “greater 
degree 

of scrutiny and assessm
ent 

m
ay

be required”, and that:

“A
n exclusion decision 

m
ust 

be reasonable, 
consistent w

ith decisions 
taken 

in'
sim

ilar 
circum

stances, 
and proportionate 

to the threat they pose to the UK.
There 

m
ust also be a rational 

connection 
between 

exclusion 
of the individual

and the legitim
ate aim

 being pursued, for exam
ple 

safeguarding 
public security

or tackling 
serious 

crim
e.”

. (5) 
ECHR Article 8

A
nticipating M

r D
unlop’s prim

ary ECH
R subm

ission that the C
onvention is not

engaged 
in relation 

to the A
pplicant’s 

private life since he is outside the UK’s territorial
ECI-IRjurisdiction, 

M
r Southey subm

itted that Article 
8 is'engaged in this case because

of the. im
pact of exclusion on the A

pplicant’s pre-existing, U
K

—
based private life.

Although 
he has no fam

ily in the U
K

, he m
akes 

(or m
ade, until interrupted 

by the C
ovid

pandem
ic 

and subsequent exclusion) 
frequent trips to this country w

hich is his second
hom

e 
and w

here he m
ingles 

business 
and social activities. It also affects his reputation

in the U
K

 because 
exclusion 

carries 
a 

clear 
im

plication 
of having 

engaged 
in

unacceptable conduct, and those close to him
 w

ill becom
e aw

are that he can no longer
travel to the UK.

If A
rticle 8 is engaged then, M

r Southey subm
itted, the interference w

ith it w
as, first,

not “in accordance 
w

ith the law
”, because 

of the lack of accessible 
guidance 

on when
the policy w

ould foreseeably be exercised. This, he added, w
as all the m

ore im
portant

in the case of a decision w
hich w

as subject only to review
 by the Com

m
ission and not

to any appeal on the m
erits.

M
r Southey’s second point under A

rticle 8 w
as that the decision did not satisfy the

requirem
ent of proportionality. The evidence did not show

 that the SSH
D

 had properly
balanced 

the factors for and against 
exclusion. Even 

w
here decision 

m
akers 

are better
placed than a Court to assess the factors for and against the decision, their view

s w
ill16.
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carry less w
eight w

here they have not carried out the neC
essary balancing act: see

BeH
ast City Council 

v M
iss Behavin ’ Ltd [2007] 

U
K

H
L 19, [2007] 1 W

LR 142.0 at [37].

(6) 
D

iscrim
ination

M
r Southey drew

 the C
om

m
ission’s attention back to the requirem

ent of the SSH
D

’s
policy that cases 

be decided 
consistently. 

H
e also repeated 

his com
plaint 

of a lack of
clear criteria 

for exclusion decisions, 
at least in a case like that of the Applicant.

In the circum
stances and on the basis ‘of the O

PEN
 m

aterial, M
r Southey invited us to

draw
 the inference 

that in arriving at the July decision, the SSHD 
discrim

inated 
against

the A
pplicant on the ground of his C

hinese nationality.

If the decision w
as w

ithin the am
bit of his A

rticle 8 rights, then that w
ould infringe

ECHR 
A

rticle 
14 which 

provides:

“The enjoym
ent of the rights and freedom

s 
set forth in this C

onvention shall be
secured 

without 
discrim

ination on any ground 
such as sex, race, 

colour,
language, 

religion, 
political 

or other 
opinion, 

national 
or 

secial 
origin,

association w
ith a national m

inority, property, birth or other status,”

Further or alternatively, 
M

r Southey 
subm

itted, 
the Applicant’s 

treatm
ent 

am
ounted 

to
direct 

discrim
ination 

contrary to section 13 of the Equality 
A

ct 2010; 
M

r Southey
highlighted the Secretary of State’s approach to the A

pplicant’s m
em

bership of the 48
G

roup C
lub in the July decision. 

Since 
there was no suggestion that the activities 

of
the 48 G

roup C
lub w

ere them
selves unlaw

ful, that the organisation itself w
as unlaw

ful
or that it its other participants 

w
ere engaged in unlaw

ful activities 
on account 

of their
association 

w
ith the organisation, 

it necessarily 
follow

ed that the Secretary 
of State’s

concerns about the A
pplicant’s involvem

ent w
ith the organisation w

ere attributable to
the A

pplicant’s 
Chinese 

nationality 
and the group’s 

relationship 
w

ith the Chinese 
State.

. In M
r Southey’s 

subm
ission, it was the A

pplicant’s 
nationality, 

and the Secretary 
of

State’s 
overall approach 

to 
Chinese 

citizens, 
that 

was 
the 

true, 
and 

therefore
discrim

inatory, m
otivating factor in her decision to exclude the A

pplicant. 
Such

inferences 
from

' association w
ith the Chinese 

State, as opposed to other 
states,

underlined the im
portance 

of a clear exclusion policy on the part of the Secretary 
of

State, 
M

r Southey subm
itted. In the absence 

of the clarity such a policy could bring,
discrim

ination 
based on race and nationality was (i) enabled, and (ii) not justified.

M
r Southey further subm

itted that the Secretary of State’s decisions w
ere contrary to

A
rticle 14 ECH

R, read w
ith A

rticle 8 ECH
R 

A
s observed in R (C

lift) 1» Secretary of
State for the H

om
e 

Departm
ent 

[2007] 1 A
C

 484 at paragraph 
66, for the purposes 

of
Article 

14 the “am
bi ” of the relevant 

substantive provision of the C
onvention is broader

than the scope of the article in question. A
ny territorial barrier the A

pplicant w
ould

otherw
ise face in his reliance upon A

rticle 8 thus falls aw
ay insofar as he is the victim

of discrim
ination. 

‘

In M
r Southey’s 

subm
ission, therefore, 

w
hether 

view
ed through. the lens of sections 

1.3
or 19 of the 2010 A

ct, or by reference to A
rticle 14 ECH

R w
ithin the am

bit of A
rticle

8, the A
pplicant has been the subject of discrim

ination on the grounds ofhis nationality.17
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M
r Southey also subm

itted that the prohibition contained in section 29 of the 2010 A
ct,

prohibiting 
discrim

ination 
by service providers in their 

provision of a service to the 
_

public, 
w

as engaged in the circum
stances 

of the A
pplicant’s 

exclusion. 
Section 29 ,

should be given a broad application. It w
as not to be read or applied literally. T

o the
I extent 

that the C
om

m
ission held otherw

ise 
in D9 v SSH

D
 (SC

/180/2021), it w
as wrong

to do so; an exclusion 
decision plainly concerned 

“the granting of entry clearance”, 
in

the sense addressed by the Court of A
ppeal in Turani v Secretary 

ofState for the Hom
e

Departm
ent 

[2021] E
W

C
A

 C
iv 348. 

M
oreover, the C

om
m

ission in D
9 reached its 

"
conclusion 

without 
the benefit 

of the Court of A
ppeal’s recent judgm

ent in A
li v Upper

Tribunal (Im
m

igration 
and A

sylum
 Cham

ber) 
and the Seeretary 

of State far the Hom
e

Departm
ent 

[2024] E
W

C
A

 C
iv 372. A

li decided that the circum
stances of a settled

m
igrant w

ith indefinite leave to rem
ain in the U

nited K
ingdom

 w
ere capable of

engaging 
Article 

8 ECHR, 
even w

here 
the» individual 

conCerned 
was 

outside 
the

jurisdiction,

(7) 
Public sector equality duty

The M
arch and July O

PEN
 subm

issions to the Secretary of State contained the
following 

identical w
ording, 

at paragraphs 
9 and 6 respectively, 

concerning 
the public

sector equality duty contained in section 149 of the 2010 A
ct:

“The 
relevant 

H
O

 team
 

do not consider 
that your duties under 

section 149
Equality 

A
ct 2010 require 

you to take account 
of any additional. 

inform
ation.

.W
hilst a decision to continue 

to exclude [the A
pplicant] 

w
ill have an im

pact on
him

, this decision 
is due to the assessm

ent 
that his presence in the U

K
 poses 

a
risk to national security. Furtherm

ore, this decision is applicable only to [the
A

pplicant] 
and w

ould therefore not have 
a differential im

pact 
on groups 

w
ith

protected characteristics.”

M
r Southey subm

itted that the above advice to the Secretary of State violated’the public
sector equality duty.

First, 
M

r Southey 
subm

itted 
that since section 

29(6) 
of the 2010‘ Act was engaged, 

it
followed 

that section 
149 w

as engaged 
also.

Second, it was 
“plainly 

w
rong” 

to advise the Secretary 
of State 

that the decision in
question w

as only applicable to the A
pplicant. The decision to pursue the A

pplicant’s
exclusion w

as attributable 
to the Secretary 

of State’s broader 
discrim

inatory practice of
targeting of C

hinese people. The discrim
inatory approach to the individual decision in

the A
pplicant’s case (as pleaded under 

ground 
6) 

threw
 the Secretary 

of State’s
approach to the section 149 duty into sharp relief.

Third, 
this approach 

finds support 
in the approach 

of the Suprem
e Court 

in R (M
arouf)

v Secretary 
of State for the H

om
e Departm

ent 
[2023] 

U
K

SC
 23, [2023] 

3 W
L

R
 228.

In the course 
of holding, at paragraph 54, that there was no general duty under section

149  to attem
pt to bring 

about change 
in countries outside the U

nited 
K

ingdom
, Lady

R
ose im

plied 
that .it is open to persons 

w
ho do have a pre-existing 

connection 
to the

United 
K

ingdom
 to rely on the duty to challenge 

a decision 
of a public body on sectiO

n
1‘49 grounds:

18
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“There is no general duty under section 149 on. public bodies to attem
pt to bring .

about that-kind of change in countries outside the U
nited K

ingdom
 and it is not

open to a person 
w

ith a protected characteristic 
but no connection to the U

nited
K

ingdom
 to challenge 

a decision of a public body on the grounds that a policy
adopted 

failed to have due regard to the need to im
prove their 

position 
W

ithin
that overseas 

com
m

unity...”

In contrast 
to those 

w
ith “no connection to the United 

K
ingdom

”, 
the Applicant 

does
have such a connection, M

r Southey subm
itted. The Secretary of State’s policy plainly

targeted 
Chinese 

nationals, 
such 

as the Applicant, 
and had a differential im

pact 
in

relation 
to them

. 
' 

‘

T
he Secretary of State’s 

O
PEN 

case

90.

9'1 .

92..

93.

94.

95.

W
e here set out the responses 

of the SSHD, 
represented 

by M
r Dunlop 

and M
s Parsons,

to each of the grounds put forw
ard by M

r Southey, follow
ed by points m

ade by M
r

Southey in reply. 
'

(1) 
Procedural unfairness

M
r D

unlop invited the Com
m

ission to look at the question of fairness in the round,
assessing 

the process and the proceedings 
as a W

hole.

In particular 
he subm

itted 
that any legal defects 

in the ,M
arch decision are of 

no
relevance 

to the lawfulness 
of the July decision. 

H
e cited the Court of A

ppeal’s decision
in Caroopen v SSH

D
 [2016] EW

C
A

 C
iv 1307, [2017] 1 W

LR
 2339 at 2354 (quoting

w
ith approval the w

ords 
of U

TJ Jordan 
in K

err v SSH
D

 [2014] 
U

K
U

T 493 (IAC)),
explaining that a fresh decision m

ay prospectively fill the gap w
hich w

ould arise if an
earlier decision w

ere to be quashed, rem
oving the. need for a rem

edy for the earlier
unlaw

fulness. 
,

M
r D

unlop rejected the concern about decision m
akers potentially being unw

illing to
change 

their m
ind. Exclusion 

decisions 
are m

ade bythe SSHD 
personally, 

so there 
can

be no question of having a different decision m
aker on the second occasion. In the

present case there 
is no evidence of the SSH

D
 having a closed m

ind.

Since the A
pplicant w

as given the opportunity to m
ake representatiO

ns before the July
decision, M

r D
unlop subm

its that his objection to the lack of Such opportunity before
the M

arch 
decision 

is academ
ic.

A
lso, there is no com

m
on law

 requirem
ent to give such an opportunity, or to give 

-
advance disclosure of the m

aterial relied on in support of the decision, in the type of
case w

here tipping off the individual could underm
ine the purpose of the exclusion

direction, of protecting national security. That w
as recognised by the C

om
m

ission in
another 

exclusion case, T2 v SSH
D

 (SN
/29/2016) 

w
here L

aing J said at [57]:

“W
e accept the Secretary 

of State’s subm
ission that w

here 
such a decision is

based on considerations of national security, and is certified under section 2C
of the 1997 A

ct, it is not unfair if the m
aterial relied on is not disclosed before

the decision 
is m

ade. Equally, 
w

hen 
prior 

notification risks frustrating the
purpose for w

hich the decision is to be m
ade, such notification is not required.”19
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A
 sim

ilar approach w
as taken by the C

ourt of A
ppeal in Begum

 v SSH
D

 [2024] EW
C

A
C

iv 152, 
[2024] 

H
R

LR
 

5 (“Begum
 C

A
 ”), a deprivation 

of citizenship 
case. 

The
judgm

ent 
of the Court 

at [107] recognised 
a general rule in national security 

cases,
W

here seeking 
representations 

w
ould itself be contrary to national security.

Nor did the SSH
D

’s policy require 
an opportunity 

for representations 
or any advance

disclosure, being silent on the subject. The m
ore recent iteration of the policy m

akes]
the position explicit 

by requiring 
officials 

to consider 
whether 

it is “possible or
appropriate” to invite representations or w

hether this w
ould “defeat the purpose of

exclusion”. 
' 

‘

N
or, M

r Dunlop 
subm

itted, 
w

as there m
erit in M

r Southey’s 
reliance 

on the protective
effect 

of the A
T

C
 schem

e, 
because 

that schem
e 

does 
not 

provide 
the sam

e 
level of

protection 
as an exclusion direction. It w

as rationally 
open 

to the SSHD 
to conclude

that advance disclosure of any further inform
ation to the A

pplicant w
ould be potentially _

harm
ful to national security.

, M
r' D

unlop further subm
itted that in view

 of the lack of any general duty to invite
representations 

or give advance 
disclosure, 

M
r Southey 

could 
not show

 that there was
< a duty to give any particular 

level of advance disclosure 
or that the inform

ation provided
to the A

pplicant w
as insufficient. H

e relied on the C
om

m
ission’s decision in another

exclusion 
case, L

3 v SSH
D

 (SC
/ 144/2017). Relevant 

inform
ation em

erged in the course
of 

the rule 38 process 
in SIA

C
 which 

the A
ppliC

ant contended should 
have 

been
disclosed 

to him
 before. the eX

clusion direction 
was m

ade. Rejecting 
that subm

ission,
Johnson 

J said at [75]:

“SIA
C 

has granted 
perm

ission 
for the evidence 

to be withheld 
on the grounds

that disclosure w
ould be contrary to the interests of national security. The

Secretary 
of State considered that disclosure 

of the allegation 
w

ould likew
ise be

dam
aging to the interests of national 

security. 
That w

as a genuine 
and rational

view, 
w

hich justified 
not 

providing 
L

3 
w

ith 
an opportunity 

to 
m

ake
representations 

on that particular 
issue. That is so even though, in the event 

and
w

ith the involvem
ent of the Special A

dvocates, 
the Secretary 

of State 
has

ultim
ately 

agreed to disclose 
the basic allegation 

that is m
ade. The 

statutory ‘
fram

ew
ork w

hich regulates these judicial review
 proceedings contem

plates that
inform

ation that is relevant 
to the decision w

ill be disclosed 
only in the course

of the proceedings. That does not m
ean that the decision itself was unfair. There

is no unfairness 
if the inform

ation is initially w
ithheld 

in the genuine 
belief that

disclosure 
w

ould 
be dam

aging to the interests of national 
security 

but is then
subsequently  disclosed —

 see Farooq 
v SSH

D
 (SN/7/2014 

and SN/8/2014). 
That

is w
hat has happened here.”

O
n the facts of this case, M

r D
unlop pointed out that at all m

aterial. tim
es the A

pplicant
knew

 that the contents of his devices had been downloaded 
at the tim

e of the 2021 port
stop. The letter of 23 M

arch 2023 told him
 that he w

as accused of covert and deceptive
activity on behalf 

of the U
FW

D
. 

H
is-devices had been returned 

to him
 and he could

have 
exam

ined his ow
n data for any m

aterial relevant to that allegation and responded
to it in detail. 

H
e chose not to do so, although his first 

witness 
statem

ent 
showed 

that
he appreciated 

the relevance 
of his relationship 

w
ith the Duke. 

. 
‘

20
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M
r D

unlop resisted the contention that the subm
ission to the SSH

D
 w

as not balanced.
It m

ade reference 
to the A

pplicant’s 
private 

life and to the possible 
benefits 

of his
business activity to the U

K
. 

'

M
eanwhile 

he subm
itted 

that the requirem
ents of  fairness 

are always 
context-specific

and so cases 
from

 a different context 
like Hindawi 

are of no particular assistance.
Following 

the approach of  the Suprem
e Court 

in R (Friends 
of the Earth) v Secretary

of State for Transport [2020] U
K

SC
 52, [2021] 2 A

ll ER
 967 (at [116]-[120] per Lord

Hodge 
and L

ord Sales), 
w

here the relevant 
statute did not m

andate 
consideration of  any

specific factor (w
hich the 1997 A

ct does not), it w
as for the SSH

D
 to decide w

hat w
ere

the relevant considerations, subject only to W
ednesbury review

.

In reply, M
r Southey em

phasized that although the Applicant 
w

as in possession 
of  the

m
aterial downloaded 

at the port stop w
hen he drafted his first 

witness 
statem

ent 
and

representations, 
he had not been given any indication 

that that or any other m
aterial 

was
the reason for the proposed 

exclusion. W
e do not know

 how
 m

uch data he w
ould have

had to review
 in the short 

tim
e given to him

. A
nd although he referred to the D

uke in
his statem

ent, 
he had no idea w

hat if any aspect of the relationship 
was relevant.

M
r Southey fiirther 

subm
itted 

that whilst 
unfairness 

in a first decision 
can in  principle

be cured 
by a fair second decision, that did not happen 

in this 
case because 

of the
com

bination of the flaw
s in the first decision and the evidence from

 w
hich it can be

inferred that the second w
as taken w

ith a closed m
ind.

H
e also subm

itted 
that the need for representations 

and/or advance 
disclosure 

is greater
in an exclusion case, w

here SIA
C provides a m

ere review, 
than in a case such as Begum

where 
there w

as a right of appeal. This, he subm
itted, 

was not a case w
here there was a

“tipping 
off” problem

 because, 
by the tim

e of the July decision, the Applicant 
had

already been excluded from
 the U

K
. Therefore, fairness required him

 to be given the
opportunity 

to m
ake properly inform

ed subm
issions.

(2) 
T

he T
am

eside duty of enquiry

A
s sum

m
arised by M

r D
unlop, this ground boiled dow

n to the contention that no
reasonable Secretary of State could have decided to proceed w

ithout contacting M
r

Ham
pshire 

to seek his view
s.

The answ
er that could be given in O

PEN
 w

as that it w
as reasonable not to seek M

r
H

am
pshire’s view

s, given the risk that M
r H

am
pshire m

ight tip the A
pplicant off about

any m
atters 

of significance 
and the lack of certainty 

that he w
ould provide reliable 

and
valuable 

inform
ation.

M
r Dunlop 

also subm
itted 

that, 
on the facts, 

it is possible 
for the C

om
m

ission to
conclude that consulting M

r H
am

pshire w
ould not have changed the SSH

D
’s decision.

W
e have 

already referred to the application at the start of the hearing for the
C

om
m

ission to sit in private. That application in part concerned evidence of M
r

H
am

pshire, w
hich w

as in a statem
ent. That statem

ent w
as seen by the SSH

D
 and has

not m
odified her position. O

n the contrary, if the statem
ent w

ere relied on, the SSHD
would 

contend that its contents support 
the view

 that the Applicant 
had not candidly

' disclosed his U
FW

D
 or C

C
P connections to M

r H
am

pshire or to the D
uke.

21
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In answ
er to that last point M

r Southey subm
itted that if regard is had to the statem

ent
despite 

his decision 
not to rely on it, then regard 

should be had to any exculpatory as
well as inculpatory contents. H

is point, he said, w
as the sim

ple one that in order to find
O

ut w
hether the A

pplicant had been candid 
w

ith M
r Ham

pshire 
about his CCP/UFW

D
links, 

the solution w
as to ask M

r Ham
pshire.

(3) T
he rationality of the decision

M
r D

unlop subm
itted that the SSH

D
 is entitled to take a precautionary approach and

has a w
ide discretion 

w
hen considering 

w
hether 

to m
ake an exclusion direction. S

o in
L

3 Johnson 
J said at [50]:

“A
 decision to exclude 

a non-UK 
national 

from
 the U

nited 
K

ingdom
 on the

grounds that their presence w
ould not be conducive to the public good is of a

different nature from
 a deprivation of citizenship. It does not involve the

rem
oval 

of  any fundam
ental status. There is  a w

ell-established body of  authority
establishing 

that (subject to any public 
law

 constraints that are engaged,
including 

the obligation to act com
patibly w

ith rights 
under 

the ECHR) 
the

Secretary 
of State is entitled 

to take a precautionary 
approach 

and has a wide
am

bit of discretionary 
judgm

ent 
as to the circum

stances 
in which 

it would 
be

conducive to the public good to m
ake such a decision, particularly in the field

of national security.”

Although 
the direction 

in this case had an im
pact 

on the Applicant’s 
status 

as a holder
of ILR

, the effect w
as nevertheless less fundam

ental than 'that of a deprivation of
citizenship. 

'

M
r Dunlop 

rem
inded 

the C
om

m
ission that the July decision 

was based on assessm
ents

that (1) the A
pplicant had links to the C

hinese State, the C
C

P and the U
FW

D
 and had

at tim
es deliberately attem

pted to obscure those links; and (2) he has been in a position
to generate relationships betw

een prom
inent U

K
 officials and senior Chinese officials

that could be leveraged 
for political 

interference 
purposes 

by the C
C

C
P and/or the

UFW
D 

and/or the Chinese 
State.

M
r D

unlop subm
itted that the links to the C

hinese authorities w
ere dem

onstrated by the
follow

ing O
PEN

 m
aterial w

hich w
as dow

nloaded from
 the A

pplicant’s devices during
the N

ovem
ber 2021 port stop (w

e are dependent on sum
m

aries as the docum
ents are in

M
andarin):

(1) 
. 

A
 letter addressed to Zhou K

airang, a B
eijing U

FW
D

 m
em

ber, w
hose effect

w
as sum

m
arised in the A

pplicant’s second w
itness statem

ent as “pitching”
the W

orld C
hinese Entrepreneurs 

C
onvention (“W

C
E

C
”) to the UFW

D 
and

presenting 
his and A

 Ltd’s achievem
ents.

(2) 
A

 list of people travelling in a delegation, including Zhou K
airang. Som

e
of the delegation m

em
bers’ job roles were 

listed by reference to both
UFW

D 
and 

the 
Beijing 

Overseas 
Friendship 

Association 
(a 

local
organisation of the C

hina O
verseas Friendship A

ssociation w
hich is said to

be run by the U
FW

D
).
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(3) 
A

 text m
essage sent by the A

pplicant on 7 M
arch 2019, introducing him

self
as a N

ational C
PPC

C
 O

verseas 
Representative. 

The CPPCC 
is said to be

central 
to the U

nited Front system
.

114. 
M

r D
unlop subm

itted that the A
pplicant’s dow

nplaying of his links to the Chinese
authorities w

ere dem
onstrated by the follow

ing O
PEN

 m
aterial w

hich m
ade it rational

for the SST-ID
 to conclude that he had shown 

a lack of honesty 
and candour:

(l) 
- 

In his 
N

ovem
ber 2021 schedule 

3 interview, 
the A

pplicant said 
that he

avoids getting involved in politics as it has no space in business and that he
has no connections to anyone in politics in China. H

e also said that he keeps
his 

distance from
 China and does things by the book so that no inference

can be draw
n that he is being influenced by the C

hinese governm
ent.

(2) 
In representations to IPC

O
 on 2 M

arch 2022, his counsel said on his behalf
that there is “no open source 

evidence that [he] is linked to the U
FW

D
” and

“[he] avers that he has no connection to the UFW
D”.

(3) 
In his w

itness statem
ent of 1 June 2023 he provided only lim

ited details of
links to the U

FW
D

, stating that in the C
hinese business com

m
unity som

e
contact w

ith the UFW
D 

w
as “unavoidable”. 

H
e did not disclose the sort of

proxim
ity 

dem
onstrated by the m

aterial listed above.

115. 
The 

A
pplicant’s 

ability to generate 
relevant 

relationships betw
een 

prom
inent 

U
K

figures and C
hinese officials w

as said to be dem
onstrated by the follow

ing O
PEN

m
aterial discovered on his devices during the N

ovem
ber 2021 port stop:

(1) 
A

 letter dated 30 M
arch 2020 from

 D
om

inic H
am

pshire, a senior advisor to
the Duke, 

to the Applicant, 
highlighting 

the strength 
of the relationship

betw
een the A

pplicant and both the D
uke and M

r H
am

pshire and its
im

l'aortance to the D
uke. The letter referred to the distinction of the ‘

A
pplicant having been invited to the D

uke’s birthday party that m
onth and

said: “I also hope that it is clear to you w
here you sit w

ith m
y principal and

indeed his fam
ily. Y

ou should never underestim
ate the strength 

of that
relationship. 

outside 
ofhis closest 

internal confidants, 
you Sit at the very

top of a tree that m
any,_ m

any people 
w

ould like to be on”. The letter 
also

said that since the first m
eeting betw

een the A
pplicant, the D

uke and M
r

Ham
pshire, 

“... w
e have w

isely navigated 
our w

ay around
form

er Private
Secretaries 

and w
e have found a w

ay to carefully rem
ove those people 

w
ho

w
e don ’t com

pletely 
trust 

U
nder your guidance, 

w
e found aw

ay 
to get

the relevant people 
unnoticed in and out of

the house in W
indsor 

”.

(2) 
Another 

letter from
 M

r H
am

pshire to the A
pplicant dated 22 October 

2020,
confirm

ing 
that the A

pplicant was authorised 
to act on behalf of the D

uke
on an international 

financial 
initiative know

n as the Eurasia 
Fund in

engagem
ents w

ith potential partners and investors in China.

116. 
The assertion 

that the relationships 
could be used for political 

interference 
purposes 

by
the C

C
P including the U

FW
D

 
w

as said to be supported 
by the A

pplicant’s links w
ith

the U
FW

D
, his dow

nplaying of them
, w

hat is know
n about the aim

s of U
FW

D
 and the23



117.

118.

fact of the A
pplicant dow

nplaying the strength of his relationship w
ith the D

uke, and
the follow

ing O
PEN

 m
aterial recovered from

 the A
pplicant’s device in the N

ovem
ber

2021 port stop:

(1) 
A

 docum
ent 

assessed 
to be questions 

asked 
by the Chinese 

Em
bassy about

the Eurasia Fund 
'

(2) 
A docum

ent 
dated 24 A

ugust 
2021 and headed 

“M
ain 

talking 
points for [the

D
uke]/[the A

pplicant] call” w
hich said am

ong other things:

.“1 1.  
IM

PO
R

TA
N

T: M
anage 

expectations

a. ' 
R

eally im
portant to not set ‘too high’ expectations -— he is in a

‘desperate situation and w
ill grab onto anything 

,

b. 
K

ey m
essage: everything is going w

ell; going to plan

c. 
D

o 
not 

m
ention 

any 
‘big 

num
bers.’ 

as 
this 

will 
create 

'
unnecessary 

expectation 
and pressure 

‘

12. 
Q

&
A

:

21. 
Ifhe does talk about m

oney: ‘things are going w
ell,discussing

w
ith D

om
inic 

w
ho will follow 

up’

b. 
If 

he asks 
about when 

deals 
are happening: 

‘m
aking' good

progress; 
not im

m
ediately but in the not too distant 

future

13. 
It is better to under-prom

ise and then over-deliver.”

M
r D

unlop also subm
itted that these m

aterials contradict the im
pression of distancc

from
 the D

uke given in the A
pplicant’s 

first 
w

itness statem
ent 

(and in subm
issions to

_ IPCO
 on 2 M

arch 2022 w
here the A

pplicant said that his involvem
ent w

ith the D
uke

was 
purely a contractual 

m
atter 

linked 
to the Duke’s 

initiative 
know

n as 
the C

Initiative).

The SSH
D

’s case overall w
as that this kind of relationship could be used for political

interference, having regard to the aim
s of U

FW
D

 w
hich include the aim

s of co-opting
and m

anipulating elite individuals. Evidence of those aim
s w

as found in academ
ic

docum
ents 

such as a paper on C
hina-U

K
 relations 

published by the Royal 
United

Services 
Institute 

for D
efence 

and Security 
Studies, China-UK 

Relations, 
W

here to"
D

raw
 

the 
Border 

B
etw

een Influence 
and Interference, 

February 2019, w
hich

com
m

ented on tactics of interference by the C
C

P at page 13:

“A
 m

ajor tool of interference 
is to create dependency 

on Chinese 
funding (or to

im
ply  that it m

ay be w
ithdraw

n). 
O

ften this prom
otes self-censorship and self-

. lim
iting 

policies, to avoid 
losing financial 

support. A
nother 

is to get Chinese
w

ho can 
be trusted 

to advance 
the C

C
P

’s interests, w
hether in universities, the

m
edia, politics or business. 

A
 further tactic 

is ‘elite capture’, 
the appointing of

form
er politicians, civil  servants, 

businessm
en, or high-profile 

academ
ics/think

tank personnel 
w

ho retain 
influence in their 

hom
e 

countries 
on positions 

in
Chinese 

com
panies 

and think tanks or on affiliated posts in Chinese 
universities.24



119'.

1.20.

121.

122.

123.,

124.

125.

O
ften paid very generously for their advice, they risk becom

ing m
ore am

enable
to C

C
P aim

s.”

The “think tank” exam
ple, M

r D
unlop subm

itted, resonated w
ith one of  the docum

ents
in this case w

hich referred to the D
uke considering the creation of a think tank.

In reply, M
r Southey rem

inded us that it is  for the C
om

m
ission 

to consider w
hether the

decision w
as rationally justified 

by the evidence 
relied on. The approach of L

3 could
be distinguished because exclusion in that case did not effectively rescind a grant of
ILR

, ”a status w
hich brings substantial benefits.

In term
s of specific 

points on the evidence, M
r Southey 

subm
itted that the O

PEN
eV

idence show
s 

nothing m
ore than the A

pplicant discharging his role in the C
hinese

business 
com

m
unity. 

Evidence from
 the port stop allegedly dow

nplaying 
his role or ‘

links w
as subject to the fact that the reporting of  the interview

 w
as not verbatim

. W
here

he used term
s such as his “connection” w

ith the U
FW

D
 there w

as no exploration of
w

hat that m
eant. The m

aterials relating to the D
uke had to be read in the context of an

adviser w
riting to an individual w

ho had been loyal to the D
uke in difficult tim

es.
A

lthough the “talking points” docum
ent referred to m

oney, there w
as no evidence 

of
any paym

ent being m
ade. R

eference tothe D
uke considering 

the creation of a think
tank w

as not evidence that this suggestion had com
e from

 the A
pplicant.

(4) 
Lack of law

ful policy guidance

R
ejecting M

r Southcy’s 
reliance on L

um
ba, M

r D
unlop subm

itted-that the up-to-date
position on the law

fulness of policies is found in the Suprem
e C

ourt’s decision in R (A
)

v SSH
D

. H
e subm

itted that this ground of challenge is therefore bound to fail.

M
r D

unlop also relied on T
2 (see [95] above), 

w
here it had been contended that the

criteria for exclusion 
w

ere not sufficiently 
specified in the Im

m
igration R

ules. The
C

om
m

ission 
at [56] rejected that contention, finding that the phrase “not conducive 

to
the public good” w

as w
ell understood and required no further explanation in the R

ules,
though it 'w

as “open to the Secretary of State to issue indicative guidance about the sorts
of circum

stances in w
hich she m

ay consider that a person’s presence in the U
K

 is not
conducive to the public good”. 

' 
1

M
r Southey m

aintained that Lum
ba is a m

ore relevant authority than A
, laying dow

n
requirem

ents for the purpose of assuring that individuals w
ill know

 how to direct their
representations against the proposed im

position of a detrim
ent. W

here such a detrim
ent

can be im
posed on individuals, a clear policy is needed, not necessarily covering every

case but giving an idea of the sorts of factors w
hich m

ay attract action.

In post-hearing 
subm

issions 
addressing 

B
4 C

A
, M

r D
unlop 

m
aintained 

that the
subm

issions to the Secretary of State w
ere fair and balanced. She had been given the

salient facts, consistent w
ith the term

inology of E
lias L

J in R
 (K

hatib) v Secretary of
State for the H

om
e D

epartm
ent [2015] E

W
H

C
 606 (A

dm
in) at para. 49. the A

pplicant
knew

 that it w
as his association w

ith the U
FW

D
 that led to his exclusion, and addressed

those m
atters in his w

itness statem
ent. A

ssessing the m
atter for itself, the C

om
m

ission
could be satisfied that thesubm

issions 
to the Secretary of State w

ere fair and balanced.

(5) 
ECH

R 
Article 

8
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126.

127.

128.

129.

130.

131.

132.

133.

134.

135.

M
r D

unlop first contended that the EC
H

R
 did not apply to the A

pplicant at the tim
e of

either of theexclusion directions because he w
as not in the U

nited K
ingdom

. The only
exception 

in any reported 
cases, 

he subm
itted, 

w
as w

here a Court 
was 

reviewing 
a

refusal of  Entry Clearance 
at the suit of an individual 

w
ho w

as seeking 
it to be reunited

w
ith a fam

ily m
em

ber in the jurisdiction 
or to resum

e 
a private 

life established 
in' the

jurisdiction. 
'

M
r D

unlop pointed out that the C
om

m
ission need not necessarily decide the jurisdiction

issue, 
because 

his alternative 
subm

ission is that any interference 
w

ith Article 
8 rights

was 
plainly 

law
ful and proportionate given 

the significant 
w

eight to be given to the
legitim

ate 
aim

 of  protecting national 
security. It was hard to im

agine any case based 
on

national security 
in w

hich that w
ould not be  so, and in  this case the answer 

was obvious
because the A

pplicant has no fam
ily in the U

K
 and at the tim

e of the decision under
challenge w

as spending m
ost of his tim

e in C
hina. 

’

(6) 
Discrim

ination

Sim
ilar subm

issions w
ere m

ade by M
r D

unlop in relation to ECH
R A

rticle 14. There is
the sam

e potential 
issue about 

territorial 
jurisdiction. 

A
nd even if the Applicant’s

enjoym
ent of his A

rticle 8 rights w
as subject to discrim

ination on the ground of his
nationality, 

that could be justified 
in the sam

e 
w

ay as the interference 
W

ith his Article
8 rights.

M
r Dunlop 

also, subm
itted that there was in any event 

no discrim
ination 

on ground 
of

the A
pplicant’s 

nationality. The 
reason 

for the exclusion directions 
was the threat to

national security 
arising 

from
 his conduct.

The sam
e point w

as m
ade 1n opposition to the A

pplicant’s reliance on section 13 and/or
section 19 of the Equality A

ct 2010.

Reliance 
on the 2010 A

ct w
as also opposed 

by M
r Dunlop 

for other fundam
ental or I

jurisdictional 
reasons.

First, on a proper construction of section 29 of the 2010 A
ct, it applies only to acts done

in the U
K

 (w
ith the exception 

of refusals 
of Entry Clearance). 

The C
om

m
ission in D9

v SSH
D

 (SC
/180/2021) so held, follow

ing the approach of the Court 
of A

ppeal in R
(T

urani) 
v SSH

D
 [2021] E

W
C

A
 C

iv 348, 
ruling also that although 

an exclusion .
direction 

w
as m

ade in the U
K

, its effect w
as felt by the A

pplicant outside 
the UK.

Second, 
section 

192 of the 2010 Act provides:

“A
 person 

does 
not 

contravene 
this 

A
ct only 

by doing,ifor the purpose 
of

safeguarding national security, anything it is proportionate to do for that
purpose.” 

‘

M
r D

unlop relied on that provision on the basis of his m
ore general subm

issions in
relation 

to the proportionality of the exclusion direction.

M
r Southey m

aintained his position on proportionality. In answ
er to the territorial

jurisdiction point, he subm
itted that if there 

is, jurisdiction 
in Entry Clearance 

cases,
there 

m
ust be jurisdiction 

in relation 
to exclusion 

because 
the effect of exclusion is to 

,
prevent 

the grant of Entry Clearance.
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, '136.

137.

138.

(7) 
Public 

sector 
equality duty

M
r D

unlop subm
itted that section 149 of the 2010 A

ct also does not'have extra-
territorial 

effect, the Suprem
e Court 

having decided 
in R (M

arouf) v SSHD 
[2023]

U
K

SC
 23, [2023] 3 W

LR
 228 that the duty under that section does not apply to bodies

exercising functions affecting the lives of people living outside the UK.

In fact, the H
om

e Office 
recom

m
endation of 11 July 2023 nevertheless 

considered
section 149 and advised that the direction w

ould not have any differential im
pact on

groups w
ith protected characteristics.

In the alternative M
r D

unlop again relied on the decision having been taken for reasons
other than Chinese 

nationality 
and/or on section 

192.

The C
LO

SED
 m

aterial relied on by the SSH
D

139".

140.

M
ost of the CLOSED 

subm
issions can only be addressed 

.in the CLOSED 
judgm

ent.

The 
assessm

ent 
of 

the A
pplicant'having been in a position 

to generate 
relevant

relationships 
which 

could be 
leveraged 

for 
political 

interference 
purposes 

was
supported by the C

L
O

SE
D

 m
aterial.

T
he subm

issions of the Special A
dvocates

141.

142.

143.

144.

145.

Jonathan K
innear K

C
 and D

avid Lerner appeared as Special A
dvocates for the

Applicant. 
They 

focused 
their subm

issions 
on the question 

of w
hether 

the SSHD 
had

sufficient m
aterial to justify the exclusion decision such that it w

as not unreasonable or
disproportionate.

The Special A
dvocates 

sought to show that when 
the underlying 

evidence 
is properly

considered, 
the 

assessm
ents 

are 
unreasonable, 

underm
ining 

the 
rationality 

and
proportionality  of the exclusion decision.

M
r K

innear 
m

ade the over-arching 
subm

ission that, from
 the evidence in the case, 

it is
very hard to determ

ine precisely 
w

hat “yardstick” was 
applied, 

i.e. w
hat relevant

activity 
by a C

hinese national in the U
K

 w
ould be deem

ed deserving of exclusion. M
r

K
innear subm

itted that the evidence show
ed 

that the A
pplicant w

as involved in his
everyday business 

of facilitating 
U

K
 businesses 

to get a foothold 
in China 

or to deal
w

ith issues in C
hina. It w

ould be im
possible for the A

pplicant to do business in China
without 

having som
e links or contact w

ith the C
C

P or UFW
D. 

It w
ould be unreasonable

for such links or contact, by them
selves, 

to lead to exclusion.

O
verall, M

r Kinnear 
subm

itted that the key national 
security 

risk 
assessm

ents of
deliberately 

attem
pting to obscure 

links and of generating 
relationships 

which 
could be

leveraged for political interference depended on conclusions that could not rationally
be reached.

H
aving heard M

r D
unlop’s C

LO
SED

 subm
issions in response to his, M

r K
innear in

reply invited us to give further consideration 
to M

r Southey’s 
point about the potential

relevance 
of M

r Ham
pshire’s 

views 
on the nature of the Applicant’s 

interaction w
ith

the D
uke. 

-
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146.
In  conclusion, M

r K
innear m

aintained his subm
ission that there is no clarity as to the

yardstick which 
was applied 

in this case. H
e subm

itted that that, com
bined 

w
ith a lack

of evidence, 
especially in relation 

to the assessm
ent 

that the A
pplicant had been in a

position to generate relationships 
that could be leveraged 

for political 
interference

purposes, should lead to the conclusion that the July exclusion 
decision 

w
as

unreasonable 
or disproportionate. 

‘

C
LO

SED
 subm

issions relating to disclosure

147.
In the course 

of discussion in CLOSED, 
the C

om
m

ission asked 
whether 

there 
was any

m
aterial  which 

it had not seen and w
hich could explain 

w
hy the A

pplicant was targeted
for the port stop in N

ovem
ber 2021, or otherwise 

addressing w
hy his exclusion was

pursued. 
M

r Dunlop 
assured 

us that we had seen all m
aterial 

that had been before 
the

Secretary of State. W
e address this m

atter further in the C
LO

SED
 judgm

ent.

D
iscussion

T
he nature 

of a section 2C
 review

148.

149.

150.

In conducting 
a review 

under section ZC
 of the 1997 

Act (a “section 
ZC

 review”), 
the

C
om

m
ission m

ust apply the principles 
which 

would 
be applied in judicial 

review
proceedings 

(see section 
2C

(3) of the 1997 Act).

In B
egum

 SC, the Suprem
e C

ourt addressed the role of the Com
m

ission in an appeal
brought 

under 
section 

40(2) of the British 
Nationality 

Act 1981 against 
a decision of

the Secretary 
of State to deprive 

a person of their B
ritish citizenship. W

hile 
section

40(2) 
proceedings 

concern 
appeals 

rather than review
s under 

section 2C
 of the 1997

A
ct, w

e consider that certain features of the Suprem
e C

ourt’s sum
m

ary of the public
law

 param
eters of the C

om
m

ission’s role in such proceedings apply w
ith equal m

easure
to a section 2C

 review
. Indeed, at paragraph 

69 Lord R
eed held that:

“ .. the principles 
to be applied by SIAC 

in. reviewing 
the Secretary 

of State’s
exercise of discretion [in a section 40(2) appeal] are largely the sam

e as those
applicable in adm

inistrative law
...”

Lord Reed continued by sum
m

arising those principles in the follow
ing term

s, at
paragraph 

71:

“First, 
[SIAC] 

can assess 
w

hether 
the Secretary 

of State 
has acted 

in a w
ay in

w
hich no reasonable Secretary of State could have acted, or has taken into

account som
e irrelevant m

atter, or has disregarded som
ething to w

hich he
should have given w

eight, or has been guilty of som
e procedural im

propriety...
Secondly, it can consider 

w
hether 

the Secretary 
of State 

has erred in law,
including w

hether 
he has m

ade findings of fact w
hich are unsupported 

by any
evidence or are based upon a view

 of the evidence 
w

hich 
could not reasonably

be held. Thirdly, 
it can determ

ine 
w

hether 
the Secretary 

of State has com
plied

w
ith section  40(4), 

w
hich provides that the Secretary 

of State m
ay not m

ake an
order under section  40(2) ‘if he is satisfied that the order w

ould m
ake a person

stateless’. 
Fourthly, it can consider 

whether 
the Secretary 

of State 
has acted 

in
breach 

of any other 
legal principles 

applicable to his 
decision, such as the28



151.

152.

153.

154.

155.

156.

obligation arising in appropriate cases under section 6 of the H
um

an R
ights.

A
ct...”.

T
hat being 

so, neither 
judicial review

 proceedings 
nor proceedings 

on a section 
2C

review 
would 

ordinarily 
involve scrutiny 

of post-decision 
evidence or other 

m
aterial.

that was not before the decision m
aker at the tim

e of the im
pugned decision. A judicial

review
 court norm

ally does not m
ake prim

ary findings of fact. Rather it review
s the

lawfulness 
of a decision on the basis of the inform

ation before the decision m
aker 

w
hen

the decision w
as taken. 

W
hen the challenge is on ground 

of rationality, the court 
will

decide w
hether there w

as a rational basis for the decision but it w
ill not substitute its

view of the m
erits 

or re-take 
the decision for itself. 

‘

The 
C

om
m

ission is able, however, 
to consider 

evidence in a section 
2C

 review
 in

lim
ited 

circum
stances. 

The 
issue 

arose 
in T2 v Secretary 

of State 
for 

the Hom
e

Departm
ent 

(SN/129/2016), 
concerning 

a section 2C
 review

. 
A case m

anagem
ent

direction had been given by an earlier constitution 
of the C

om
m

ission for T
2 to give

oral evidence in the proceedings challenging the im
pugned 

exclusion decision, albeit
w

ithout stating the reasons w
hy such evidence w

as perm
itted or the issues it w

ent to.
The 

C
om

m
ission duly heard 

live evidence from
 T2 by video link, but, as stated at

paragraph 
3, it was not relevant 

to the issues it had to decide and nothing 
m

ore w
as said

about 
it. In the course 

of explaining 
w

hy it adopted that approach, the C
om

m
ission

addressed the lim
ited circum

stances w
here such evidence w

ould be perm
itted, w

hich
, w

e set out below.

First, in relation to an “established” fact of the sort addressed by E v Secretary ofState
for the H

om
e D

epartm
ent [2004] EW

C
A

 C
iv 49; [2004] Q

B
 1044 at (for exam

ple)
paragraphs 

66, 88 and 91. A
t paragraph 

91, the Court 
held that unfairness 

resulting
from

 “m
isU

nderstanding or ignorance of an established and relevant fact” m
ay give rise

to a public law
 error, 

and that new
 evidence on such an appeal 

or review
 is subject 

to
the principles 

in Ladd 
v M

arshall 
[1954] 

1 W
L

R
 1489, which 

m
ay be departed from

 in
exceptional circum

stances W
here the interests of justice require. 

See paragraph 18 of
T2.

M
r Dunlop 

sought to confine 
the approach 

to post-decision 
m

aterial 
in E to hum

an
rights cases in which the decision 

m
aker has a continuing 

duty of review
. Som

e suppbrt
for that approach m

ay  be found in R (A
) v Chief

Constable 
ofK

ent Constabulary 
[2013]

EW
C

A
 C

iv 1706, in particular at paragraph 78 (“these cases, how
ever, are cases in

w
hich the decision-m

aker w
as a M

inister w
ith a continuing duty in relation to the

m
atter”). 

'

In our judgm
ent, it is by no m

eans clear that R (A
) v Chief Constable of K

ent
Constabulary 

sought to confine the scope of E in relation to m
istakes 

concerning
established and uncontroversial facts in the m

anner suggested by M
r D

unlop. W
e note

that the E doctrine, 
if that is w

hat it is, has been endorsed repeatedly, albeit in the context
of em

phasising its narrow
 scope. See, for exam

ple, K
anhirakandan v Secretary 

ofState
for the H

om
e Departm

ent 
[2023] 

E
W

C
A

 C
iv 1298 at paragraph 

50.

W
e do not, however, 

need to reach 
a settled 

view
 on the im

pact 
of ‘R

 (A
). v Chief

Constable of K
ent on the approach in. E. 

W
hile there is a degree of post-decision29
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evidence before us pertaining to the A
pplicant’s A

rticle 8 private life rights (in relation
to which 

a different approach 
applies; see below

), there is no “established” evidence of
the sort which 

w
ould engage the E head of review 

in relation 
to the Secretary 

of State’s
prim

ary conclusions upon w
hich the decision to exclude 

the Applicant 
is  concerned,

either 
in OPEN 

or in C
L

O
SE

D
.

That is entirely consistent  w
ith the approach 

in T2 to the “new” 
evidence upon which

T2 sought to rely in order 
to defeat the Secretary 

of State’s 
conclusions about his past

in those 
proceedings. T2 disagreed w

ith Secretary of State’s 
assessm

ent that he had
been 

a com
m

ander in a civilian m
ilitia operating 

alongside the R
evolutionary G

uard
during protests 

surrounding 
the 2009 Iranian 

presidential elections. 
H

ow
ever, his

contention that he had not perform
ed that role w

as not an established fact. It w
as a

contested 
fact. 

To 
that end, the Com

m
ission 

m
ade the following 

observation 
at

paragraph 22:

“. . .w
e are not concerned 

w
ith whether 

the allegation m
ade against 

T2 in open
was 

true, 
but w

hether there w
as evidence before the Secretary 

of State on which
it w

as open to her reasonably 
to conclude that the allegation was true. 

It follows
that T2’s evidence to us, denying the allegation, is irrelevant.”

It follow
s, therefore, that the A

pplicant’s w
ritten evidence to us denying the allegations

- does 
not go to the central 

issue w
e are to decide 

O
ur task, in conducting 

a section 2C
review 

of the Secretary 
of State’s decisions, is to determ

ine 
w

hether it m
ay be im

pugned
by reference 

to the criteria 
sum

m
arised 

at paragraph 
71 of Begum

 SC.

A second 
basis 

upon 
w

hich the Com
m

ission 
m

ay consider 
post-decision 

evidence 
is

where 
such evidence 

is called 
in order 

to im
pugn the m

otives 
of the decision m

aker.
See T2 at paragraph 23:

“...the court m
ay hear live evidence in those relatively rare cases in w

hich a
claim

ant im
pugns the m

otives of a decision m
aker or m

akers and it is also
necessary 

to m
ake findings 

of fact about those 
m

otives.”

The A
pplicant 

does not seek to rely on post-decision 
evidence 

for this purpose 
and we

need say no m
ore about it.

M
r Southey also subm

itted that post-decision evidence is adm
issible in order to

dem
onstrate the im

pact of procedural unfairness, in order to dem
onstrate w

hat w
ould

have happened if the claim
ed procedural unfairness had not infected the process

adopted 
by the Secretary of State. 

This subm
ission was based 

partly 
on R v Secretary

of State for the Environm
ent ex parte 

Powis 
[1981] W

LR 584. D
unn L

J held at 59511
that post-decision 

evidence m
ay be adm

issible:

“. . . w
here proceedings are tainted by m

isconduct on the part of the m
inister or

m
em

ber of the inferior tribunal or the parties before it. 
Exam

ples of such
m

isconduct  are bias by the decision m
aking 

body, or fraud or perjury by a party.
In each case fresh evidence is adm

issible to prove the particular m
isconduct

alleged. . .” 
-

W
e do not consider ex parte 

Pow
is m

aterially to add to the second category of post-
decision 

evidence 
sum

m
arised 

by the Com
m

ission 
in T2.

30
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168. ' M
r Southey also relied on Sri Lalitham

bika Foods Lim
ited v Secretary of State for the

- H
om

e 
D

epartm
ent 

[2019] 
E

W
H

C
 761 (A

dm
in) at paragraph 

34  per Bourne 
J :

“[Counsel 
for the C

laim
ant] subm

its that w
hen the Court assesses 

the procedural
fairness 

of the decision or aspects 
of it, it can 

have regard 
to m

ore 
recent

evidence to show
 w

hat w
ould or m

ight have happened if, for exam
ple, the

C
laim

ant had been given a better or  a different opportunity to provide 
evidence

to answer 
the D

efendant’s 
concerns. 

I agree that evidence is adm
issible for that

purpose, 
and the effect of such evidence is fact-specific.”

In the Com
m

ission’s 
judgm

ent, the above extract fiom
 Sri Lalitham

bika 
Foods 

Lim
ited

m
erely reflected  the w

ell-established requirem
ent 

to dem
onstrate 

the m
ateriality 

of any
alleged procedural 

unfairness. 
That principle is often traced 

back to Sim
plex 

G
E

-. (H
oldings) 

v SSE [1998] 
P. &

 C
R

. 306: see the discussion, 
and endorsem

ent 
of the

principle, 
at paragraphs 

117 to 121 of Begum
 C

A
, A

t page 329 of Sim
plex, 

Staughton -
LJ’ held:“.  . .w

here one of the reasons 
given for a decision 

is bad, it can still stand 
if the

court is satisfied that the decision-m
aking authority w

ould have reached the
sam

e conclusion w
ithout 

regard to that reason.”

W
e observe 

that that principle 
is now

 on a statutory footing in relation 
to

judicial 
review

proceedings: 
see section 

31A
(2A

) to (2C
) of the Senior 

Courts 
A

ct 1891.

It follow
s that the Court 

in Sri Lalitham
bika 

Foods 
did not establish 

a new 
basis 

of
relevance for post-decision evidence in judicial review

 proceedings. 
It. sim

ply
expressed 

the Sim
pler 

principle 
from

 the inverse perspective: if a respondent 
is able to

establish 
that any alleged procedural 

unfairness 
w

ould have m
ade 

no'difference, then
so too m

ust 
a claim

ant 
be entitled 

to dem
onstrate 

that such 
unfairness 

did 
m

ake 
a

difference.

T
he rationality 

and proportionality 
of the decision

It is convenient to consider the m
erits of the decision to exclude through the prism

 first
of rationality, 

then proportionality, 
before going on to the other grounds 

of challenge.

The A
m

ended 
First N

ational Security 
Statem

ent 
on behalf of the SSHD 

states:

“6. 
The 

U
FW

D
 is responsible 

for progressing 
C

C
P ‘U

nited Front w
ork”,

which 
President 

X
i Jinping described 

in 2014 as a ‘m
agic w

eapon’ for the 
.

‘Chinese 
people’s 

great 
rejuvenation’. T

he C
C

P leadership m
aintains 

that the
C

hinese diaspora plays an essential role in C
hina achieving this aim

, and
believes that there 

is an im
m

utable ‘Chineseness’ 
am

ong overseas Chinese
com

m
unities 

that it can appeal 
to and has agency over. T

hese individuals m
ay

also derive personal benefit from
 cooperating 

w
ith the U

FW
D

 and its associated
entities. A

ccording to A
ustralian academ

ic A
lex Joske, ‘X

i Jinping has
em

phasised 
that the U

nited Front is about w
orking on people’ and that co-opting

~ and m
anipulating elites, 

influential 
individuals and organisations 

is a w
ay to

shape 
discourse and decision m

aking. ‘U
nited Front w

ork’ is carried 
out by a

plethora 
of U

FW
D

-linked subsidiaries, 
cover com

panies, 
affiliates, 

and
associated PR

C
-linked organisations and is a key elem

ent of the CCP’s strategy31
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to consolidate its hold on pow
er, both dom

estically and overseas. Through these
vectors, 

the U
FW

D
 

aim
s to am

plify pro-C
C

P and pro-PR
C

 voices whilst
silencing 

those that challenge or criticise the C
C

P’s authority or legitim
acy and

has a rem
it to m

anage 
relations betw

een 
the C

C
P and non-Party 

elem
ents of

Chinese 
society, 

both 
internally 

and 
overseas. 

The 
UFW

D 
use 

som
e

organisations 
to predom

inantly target the C
hinese diaspora, w

hilst others
predom

inantly target foreign (i.e. non-Chinese) 
elites and others 

in positions of
influence —

 either directly or via m
em

bers of the diaspora. Som
e states use

interference 
activities 

to underm
ine 

the U
K

’s interests.

7. 
O

n 6 July 2022, the D
irector G

eneral of M
IS outlined the threat posed

to the U
K

 by interference 
activity conducted by the Chinese 

State 
as follow

s:
‘O

bviously, m
uch influencing activity is w

holly legitim
ate: every country,

every organisation, 
every business, 

w
ants to put its best face forw

ard. The overt
diplom

atic activities of the C
hinese M

inistry 
of Foreign A

ffairs and attem
pts 

to
h ,  grow C

hina’s ‘soft pow
er’ 

are not w
here M

15 is focused. W
here [M

IS] com
e in

is unearthing, 
and seeking to neutralise, 

w
hat we call interference 

activity —
influencing that is clandestine, coercive or corruptive. W

here the Chinese
intelligence 

services, or bodies w
ithin the C

C
P itself —

 such as its U
nited 

Front
W

ork D
epartm

ent 
(UFW

D) 
and International Departm

ent 
—

 are m
ounting

patient, 
w

ell-funded,‘deceptive cam
paigns 

to' buy and exert 
influence, 

[The
UFW

D] 
aim

s to am
plify pro-CCP 

voices 
—

 and silence those that question the 
.

C
C

P’s legitim
acy 

or authority. 
This has very real consequences here in the UK.’

8. 
It is assessed 

that [the A
pplicant’s] 

links to the C
hinese State, 

C
C

P and
UFW

D 
are such that he is likely aw

are of the aim
s and objectives of the ‘United

'Front’ 
system

 and the role of the U
FW

D
 in particular. 

It is further assessed that
som

e of [his] past activity has furthered the aim
s of the UFW

D. 
In light of these

assessm
ents, 

[the A
pplicant], 

having been in a position 
to generate 

relationships
between 

senior 
Chinese 

officials and prom
inent 

U
K

 figures, 
poses 

a threat to
U

K
 national security.”

From
 that introduction and the intelligence assessm

ents in this case, it can be seen that
the SSH

D
’s case for directing the A

pplicant’s exclusion depends on a com
bination of

3 elem
ents:

(1) 
he has links w

ith the U
FW

D
 and/or CCP;

(2) 
he has concealed 

or dow
nplayed 

those 
links; 

and

(3) 
he has form

ed or m
ay form

 relationships betw
een him

self or senior Chinese
officials and prom

inent U
K

 figures w
hich could be leveraged for political

interference purposes by the C
C

P (including the U
FW

D
) or the Chinese

State.

It is im
portant to understand that neither the first nor the third elem

ent has particular
force unless it is com

bined w
ith the second. The first elem

ent m
ay apply to every-

Chinese 
businessperson. 

The third m
ay be nothing 

m
ore than norm

al 
business 

practice, 
.

coloured in som
e cases by a diplom

atic context. 
'

32
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The real nature of the concern is that the A
pplicant is or m

ay be part of a “deceptive”
cam

paign aim
ed at political interference. The essence of it is the form

ing of
relationships 

w
ith one or m

ore prom
inent U

K
 figures 

w
ho w

ould not have form
ed those

relationships if they had know
n the reality of the A

pplicant’s links to the U
FW

D
 and/or

CCP. The second elem
ent is therefore indispensable. 

'

The introductory 
paragraphs 

6 and 7 w
hich w

e have quoted above represent 
a statem

ent
of U

K
 foreign policy and intelligence 

assessm
ent 

at a high 
level. 

It is not for the
C

om
m

ission. to question or go behind that statem
ent. W

e therefore accept, for exam
ple,

that the U
FW

D
 is operating in the m

anner described and that this is contrary to the U
K

’s
interests.

It is in that context that w
e m

ust consider the evidence relating to the A
pplicant.

Beginning 
w

ith the first elem
ent, in our judgm

ent 
it w

as reasonably 
open to the SSHD 

‘
to conclude that the A

pplicant has links w
ith the U

FW
D

 and C
C

P.

That conclusion draw
s rational 

support 
from

 O
PEN

 
m

aterial. 
The 

letter 
to Zhou

Kairang, 
list of delegates 

including 
his 

nam
e 

and text m
essage 

referring 
to the

Applicant’s 
C

PPC
C

 role dem
onstrated 

som
e degree 

of interaction 
or willingness 

to
interact 

w
ith the U

FW
D

.

The concealm
ent or dow

nplaying of that evidence, to w
hich w

e return below
, is itself

also logically 
consistent 

w
ith the evidence 

being significant. 
V

iew
ed alongside'the other

evidence of concealing C
C

P links to w
hich w

e return below
, it supports the view

 that
there 

were links which 
the A

pplicant thought w
orthy of concealm

ent.

Overall, 
there is not an abundanceof 

evidence 
of the U

FW
D

 links and in our view, 
the

question of whether 
there w

ere sufficient 
links to be regarded 

as" significant 
was finely

balanced.

However, 
that'falls w

ell 
short 

of a finding that there 
was 

no rational 
basis for the

conclusion of significant links.

Turning to the second 
elem

ent, 
we also consider 

that there 
was a rational 

basis for the
conclusion that the A

pplicant 
had attem

pted 
to conceal 

or dow
nplay his UFW

D/CCP
links. 

W
hilst 

again there w
as not an abundance 

of evidence, w
e consider 

the evidential
basis 

for this elem
ent of the decision to be som

ew
hat stronger.

In O
PEN

 evidence, the A
pplicant m

ade statem
ents denying U

FW
D

 links w
hich can

rationally be view
ed as m

isleading w
hen com

pared w
ith the evidence of such links to

which 
w

e have referred. 
There 

is a logical inconsistency betw
een 

the links, discussed
above, 

and claim
s that he had no connections to anyone in politics in C

hina (N
ovem

ber
2021 port stop interview

), that he “has 
no connection to the UFW

D” 
(representations

to IPCO
) or that his connections w

ere m
erely of the “unavoidable” kind (first w

itness
statem

ent). 
The links 

disclosed in his 
w

itness statem
ent of 1 June 2023 were 

less
extensive than those revealed by the evidence to w

hich w
e have referred.

The 
C

L
O

SE
D

 
m

aterial 
logically 

justifies 
the conclusion 

that the 
Applicant 

has
concealed 

his links w
ith the C

C
P for the reasons 

set out in the CLOSED 
judgm

ent.

There 
is therefore 

a rational basis 
for the second 

elem
ent of the assessm

ent.

33
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Turning to the third elem
ent, w

e also consider that there w
as a rational basis for the

conclusion that the A
pplicant had been in a position 

to generate 
relationships 

w
ith

prom
inent 

U
K

 figures 
w

hich could be leveraged for political 
interference 

purposes 
'by

the C
C

P (including the U
FW

D
) or the C

hinese State. '

That conclusion essentially depends on the A
pplicant’s 

relationship w
ith the D

uke and
certain 

features 
of that relationship. 

The letters 
from

 M
r Ham

pshire 
justify 

the.
conclusion 

that the A
pplicant won 

a significant 
degree, 

one could 
say an unusual

degree, 
of trust from

 a senior m
em

ber of the R
oyal Fam

ily w
ho was prepared 

to enter
into 

business 
activities 

w
ith 

him
. 

That 
occurred 

in 
a 

context 
where, 

as 
the

contem
poraneous 

docum
ents 

record, 
the D

uke was 
under 

considerable pressure 
and

could 
be expected to value the A

pplicant’s loyal support. It is obvious that the pressures
on the D

uke could m
ake him

 vulnerable 
to the m

isuse of that sort of influence.

That does not m
ean 

that the SSHD 
could 

be expected 
to exclude 

from
 the U

K
 any

Chinese 
businessm

an 
w

ho form
ed a com

m
ercial relationship 

w
ith the D

uke or w
ith any

other 
m

em
ber of the Royal 

Fam
ily. B

ut the SSHD 
decided, and in our judgm

ent was
rationally 

entitled to decide, that there was potential for “leveraging” such a relationship
w

hen it w
as form

ed by an individual w
ho (1) had significant links to the U

FW
D

/ CCP
and (2) w

as not candid 
about those links and took steps to conceal 

them
.

T
o m

ake out the third elem
ent, it  is not strictly 

necessary 
to show

 that the relationship
w

ith the D
uke was of a particularly 

confidential 
nature. 

It w
as however 

logical, in our
judgm

ent, 
for those m

aking the assessm
ent 

to regard the concerns 
as being 

heightened
by evidence of 

the relevant activity having a 
covert 

nature. R
eferences in M

r
Ham

pshire’s 
letter 

of 30 M
arch 

2020 to “obsessive 
confidentiality”, to “navigating

aroun ”the D
uke’s Private 

Secretaries 
and to getting people “unnoticed 

in and out of
the house 

in W
indsor” 

m
ay genuinely have had the innocent 

explanations 
which 

have
been put forw

ard, but the Secretary 
of State 

was entitled to conclude that they did not.
There 

does also appear 
to have been som

e downplaying 
of the nature of the relationship.

The description in the A
pplicant’s witness 

statem
ent of business 

m
eetings relating to A

L
td’s role in the activities 

of the C Initiative'in China, 
w

ith the Applicant 
having no

private m
eetings w

ith or direct access to the D
uke of any kind, creates a different

im
pression from

 the letter of 30 M
arch 2020.

W
e accept 

that the SSHD 
is entitled 

to take a reasonable 
precautionary 

approach 
when

assessing 
risk, and that in this case there 

was 
and is evidence 

to support 
a rational

perception of risk.

It has been repeatedly recognised that the C
om

m
ission w

ill give appropriate deference
to the assessm

ents of the security services and the SSH
D

 because of their institutional
com

petence 
in these areas and because 

of the SSHD’s 
dem

ocratic accountability.

In this case, w
e have referred above to the possibility that there m

ay be other evidence
which 

has not 
been placed 

before 
the Com

m
ission. 

That leads us to be som
ewhat

cautious in our consideration of the national security assessm
ent, 

because M
15 m

ay
have assessed a w

ider picture than the one before us. Nevertheless, 
in its docum

entation
for this 

case, M
15 has m

ade specific 
reference 

to the m
aterial 

which 
is before 

the
Com

m
ission, 

and has advised 
the SSHD 

that that m
aterial shows 

that the Applicant34
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poses a risk to UK national security. We are bound to recognise M15's institutional 

competence in expressing that opinion. 

190. So far as the SSHD is concerned, we rely on counsel's assurance that the Commission 

has seen all the material which was before the SSHD. That being so, we accord the 

SSHD's decision the appropriate degree of respect for the reasons explained in Begum 

SC. 

191. For the reasons we have explained, we reject the contention that the SSHD's July 

exclusion decision was irrational. 

192. We also reject the contention that the July exclusion was not proportionate for the 

purposes of domestic law. 

193. In that regard, it is important to distinguish between the strength of the evidence — 

i.e. its quality and quantity – and the seriousness of the feared harm. 

194. In our judgment, as we have said, there was not an abundant quantity of evidence to 

make out all 3 of the elements which justify the decision, and we have already 

identified areas in which evidence could have had an innocent explanation. We 

consider that that part of this case is finely balanced. 

195. However, we have concluded that the evidence was sufficient to justify the conclusion 

of a national security risk. Once that point was reached, the need for protective action 

was to be judged on the basis of the type and gravity of the risk, and not just on the 

quality of the evidence which had led to that assessment. The SSHD was entitled to 

view the risk to national security as being of very considerable importance. 

196. In our judgment it was open to the SSHD to take a reasonably precautionary approach 

to the risk, and to take action rationally aimed at neutralising it so far as possible. 

Whilst excluding the Applicant would not necessarily halt his activities, it would 

significantly hinder them. Cultivating relationships with prominent UK individuals 

would logically be much more difficult if no meetings could take place in the UK. 

197. We therefore conclude that the exclusion direction was a proportionate means of 

pursuing the legitimate aim of protecting national security and was in accordance with 

the SSHD's policy. 

Fair procedure and the Tameside duty 

198. Grounds 1 and 2 are essentially different facets of the same overall procedural 

fairness-based criticism. We will approach them together, addressing the following 

matters: 

(1) whether fairness required the Secretary of State to seek the Applicant's 

representations prior to taking the March decision; 

(2) whether any unfairness in the March decision was cured by the July 

decision; 
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(3) 
w

hether the A
uthority to C

arry schem
e w

ould have provided an effective
pre—

exclusion alternative w
hile representations from

 the A
pplicant w

ere
sought;

(4) 
w

hether any prior representations by the A
pplicant W

0uld have m
ade a

difference in any event; 
.

(S) 
‘
 

w
hether 

it was 
unfair for the Secretary 

of State 
not 

to disclose certain
- 

OPEN, 
form

erly C
L

O
SE

D
, m

aterial 
to the A

pplicant 
at an earlier 

stage;

(6) 
the extent, if any, to w

hich the Secretary of State’s Tam
eside duty obliged

her- to seek M
r H

am
pshire’s view

’s prior to taking either exclusion decision;
and

(7) 
w

hether the decision w
as fair and balanced.

(1) 
W

hether 
fairness 

required the Secretary 
of 

State- to seek 
the Applicant’s

representations 
prior to taking 

the M
arch 

decision

A
t one level, this faC

et of ground 
1 m

ay be dealt w
ith briefly. 

the Applicant 
did, in fact,

enjoy 
the ability 

to m
ake representations 

prior to the operative 
decision under challenge

being taken. 
H

e m
ade representations 

in response 
to the M

arch 
decision. The decision

was W
ithdraw

n and the July decision w
as taken, 

the Secretary of State having had the
benefit 

of considering the A
pplicant’s 

w
ritten representations, 

including 
his witness

statem
ent dated 1 June 2023. A

ny unfairness arising from
 not seeking the A

pplicant’s
, representations ahead of the M

arch decision w
ould have been cured by the July

decision.

That is not a com
plete answer 

to M
r Southey’s 

subm
issions, however. 

M
r Southey

subm
itted that the M

arch decision itself should not have been taken w
ithout obtaining

prior representations from
 the A

pplicant. 
H

e also subm
itted that, in any event, the

Applicant’s 
ability to m

ake m
eaningful representations 

ahead of the July decision was
so lim

ited 
as to have 

am
ounted 

to procedural 
unfairness. 

For his part, 
M

r D
unlop‘

contends that no duty of prior consultation 
arose. 

'

it is therefore necessary resolve these issues to determ
ine w

hether fairness required
representations to be sought from

 the A
pplicant before the Secretary of State took the

M
arch decision.

The requirem
ents of procedural fairness are context-specific. 

The principles w
ere

sum
m

arised in the follow
ing w

ell know
n passage in R v Secretary ofStatefor the H

om
e

‘ Departm
ent, 

ex parte 
D

oody 
[1994] 

1 A
C 531. 

A
t page 560, having 

sum
m

arised the
authorities, 

Lord M
ustill 

said:

“From
 them

, I derive that (l) w
here an A

ct of Parliam
ent 

confers 
an

adm
inistrative pow

er there is a presum
ption. that it w

ill be exercised in a m
anner

w
hich is fair in all the circum

stances. 
(2) The 

standards 
of fairness 

are not
im

m
utable. They m

ay change 
w

ith the passage of tim
e, both in the general 

and
in their 

application 
to decisions 

of a particular 
type. 

(3) The 
principles of

fairness are not to be applied by rote identically in every situation. 
W

hat
fairness dem

ands is. dependent on the context of the decision, and this is to be36



203..

204.

205.

taken into account in all its aspects. (4) A
n essential feature of the context is

the statute w
hich 

creates 
the discretion, as regards 

both its language 
and the

shape of the legal and adm
inistrative system

 w
ithin w

hich the decision is taken.
' 

(5) Fairness w
ill very often require that a person w

ho m
ay be adversely affected

by the decision w
ill have an opportunity to m

ake representations on his ow
n

behalf either before the decision is taken w
ith a view

 to producing a favourable
result; or after it is taken, w

ith a view
 to procuring 

its m
odification; or both. (6)

Since the person affected usually cannot m
ake w

orthw
hile representations

W
ithout know

ing w
hat factors m

ay w
eigh against his interests, fairness w

ill. very
often require that he is inform

ed of the gist of the case that he has to answer.”

In Begum
 

CA
, the Court 

considered w
hether 

representations 
should 

have been sought
ahead 

of a decision to deprive 
the appellant 

of her B
ritish citizenship 

under 
section-

40(2) 
of the B

ritish Nationality 
A

ct 1981 (“the 1981 A
ct”). It addressed that question

in the first 
instance 

as a question 
of statutory construction, 

asking itself “whether
. Parliam

ent 
has 

by necessary 
im

plication excluded a right 
to prior representation”,

construing 
the legislative regim

e by reference 
to .its express 

provisions, 
context 

and
purpose 

(paragraphs 
104 and 105). A

t paragraph 
106, the Court 

held that one of the
m

ain purposes, 
if not the m

ain purpose, 
of section 40(2) of the 1981 A

ct w
as to protect

the public from
 a threat to national security, 

and held that a requirem
ent to seek prior

representations 
could frustrate that purpose. 

The 
Court 

endorsed the approach 
of the

C
om

m
ission in B

4 v Secretary ofState for the H
om

e D
epartm

ent (SC/159/2018) (“B4
SIA

C”), also in the statutory context of the deprivation of citizenship, w
here it w

as held,
at paragraph 

138: 
' 

-

“The 
general 

rule in national 
security 

cases 
is that there 

is no duty to seek
representations 

before 
m

aking the deprivation 
order. 

This 
is because 

the very
act of seeking 

representations 
w

ould be contrary to the national 
security 

of the
UK: the individual w

ould 
take im

m
ediate 

steps 
to return, in the knowledge 

of
w

hat w
as about to happen.” '

The description of this principle as “a general rule in national security cases” w
as

endorsed 
at paragraph 

107. 
W

e also 
observe 

that nothing 
in the Com

m
ission's

reasoning on the issue of prior notification w
as im

pugned by the C
ourt of A

ppeal in B
4

C
A

.

There are of course differences betw
een an exclusion decision of the sort under ‘

challenge 
in these proceedings 

and a deprivation 
decision taken 

under 
section 

40(2) of
the 1981 A

ct. 
Those 

differences include 
the source of the pow

er (w
hich is im

plied
rather than express, 

as we observe 
above), its effect once exercised (to exclude a person

subject 
to im

m
igration 

control 
from

 the UK, rather than to deprive 
a B

ritish citizen of
their B

ritish citizenship) and the route of challenge (a section 2C
 review

 rather than an
appeal under section 2B

 of the 1997 A
ct, if certified by the Secretary of State).

However, 
properly understood those differences 

are im
m

aterial to the issue of w
hether

prior representations are necessary in the interests of procedural fairness in a national
security 

case. 
Both 

pow
ers are concerned 

w
ith preventing an individual assessed 

to
pose a risk to the national security 

of the U
nited K

ingdom
 from

 entering 
or returning to

the United 
K

ingdom
 (w

e accept 
that there m

ay be som
e in-country 

decisions 
taken37
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under section 40(2), but that does not m
aterially affect our analysis for present

purposes). T
he risk of tip-off is present in both contexts. T

he effectiveness of either
m

easure in protecting the national security interests of the U
nited K

ingdom
 w

ill turn on
w

hether the individual concerned is prevented from
 returning to or entering the U

nited
K

ingdom
 by virtue of the im

plem
entation of the decision. T

hat being so, the factors
w

hich led the C
ourt in Begum

 C
A

 to conclude that there w
as no requirem

ent to seek
prior representations 

in 
those 

proceedings 
apply 

w
ith 

equal 
m

easure 
in these

proceedings. 
W

e therefore consider that paragraph 138 of B
4 SIA

C
, quoted above,

w
ould 

be capable 
of equal application 

in a section 2C
 review

 if for the w
ords

“deprivation order” w
ere substituted the w

ords “exclusion 
order”:

“The general rule in national security cases is that there is no duty to seek
representations before m

aking the exclusion order. This is because the very act '
of  seeking representations w

ould be contrary to the national security of the U
K

:
the individual w

ould take im
m

ediate steps to return, in .the know
ledge of w

hat,
w

as about to happen.” 
'

C
ontrary to M

r Southey’s 
subm

issiO
ns, w

e do not consider that the above general
principle is qualified by anything U

nderhill L
J said at paragraph 60 of Balajigari. 

The
extract upon w

hich M
r Southey placed particular reliance cam

e in the second half of
the paragraph, w

hich in fuller context than quoted above reads:

“...A
nother rationale [for seeking prior representations] is no doubt that, if a

decision 
has already been m

ade, hum
an nature being w

hat it is, the decision-
m

aker m
ay unconsciously 

and in good faith tend to be defensive 
over the

decision to w
hich he or she has previously com

e. In the related context of the
right to be consulted, in Sinfield v L

ondon T
ransport Executive [1970] C

h. 550
at p. 558, Sachs LJ m

ade reference to the need to avoid the decision-m
aker’s.

m
ind becom

ing ‘unduly fixed’ 
before representations are m

ade. 
H

e said:

‘any right to be consulted 
is som

ething 
that is indeed valuable and

should be im
plem

ented by giving those w
ho have the right an

opportunity to be heard at the form
ative stage of preposals —

 before the
m

ind of the executive 
becom

es unduly fixed.”’

W
e reject this subm

ission for the follow
ing 

reasons.

First, U
nderhill L

J expressly qualified the guidance he gave in paragraph 60, stating:

“. . . unless the circum
stances of a particular case m

ake this im
practical, ‘the

ability to m
ake representations only after a decision has been taken w

ill usually
.be insufficient to satisfy the dem

ands of com
m

on law
 procedural fairness.”

In our judgm
ent, a national security exclusion is the paradigm

 exam
ple of w

here “the
circum

stances 
of a particular case m

ake [it] im
practicable” to seek representations.

Paragraph 60 w
as 

not addressing 
national security 

decisions. 
The 

guidance 
at

paragraph  60, consistent 
w

ith the w
ell-know

n 
extract from

 ex parte 
D

oody, 
does not

establish an im
m

utable, identical process to be follow
ed by rote in every case. 

There
are exceptions to the general approach at paragraph 60 of B

alajigari. T
his case is one

‘ such exception.

38
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Second, exclusion decisions are to be taken by the Secretary of State personally.
B

arring a change in the holder of that office from
 tim

e to tim
e, there is no other person

w
ho w

ould be entitled take an exclusion decision. 
Taken 

to its logical conclusion,
therefore, 

this aspect of M
r Southey’s subm

ission w
ould 

m
ean 

that the Secretary 
of

State w
ould  be unable 

to review
 a decision 

she had taken personally. 
The Secretary of

State’s 
ability to take decisions concerning 

the national security 
of the U

nited 
Kingdom

w
ould effectively be reduced to a single-use pow

er 
which 

w
ould be incapable 

of being
review

ed 
—

 even 
by the Secretary 

of 
State personally 

—
 in light 

of 
subsequent

representations or developm
ents.

(2) 
W

hether any unfairness 
in the M

arch 
decision 

was cured by the July decision

W
e consider 

that this facet of ground 
1 is founded on a false prem

ise, 
nam

ely 
that the

M
arch 

decision was infected by procedural 
unfairness. 

W
e do not consider that it was.

A
s explained 

above, no unfairness 
arose from

 the A
pplicant 

not having the opportunity
to m

ake representations 
prior to the M

arch decision. The Secretary 
of State has not

conceded 
that 

that 
decision 

involved an 
error 

of law. 
The 

A
pplicant 

m
ade

representations 
in 

response 
to 

it. 
The 

Secretary 
of 

State 
C

onsidered 
those

representations 
and re-took 

the decision. The fact that the decision w
as re-taken 

was
hardly 

surprising. 
There 

w
as 

a large 
am

ount of additional m
aterial of 

which 
the 

'
Secretary 

of State did not have the benefit w
hen taking 

the M
arch 

decision. Reviewing
the decision and re-taking it w

as 
an entirely rational course 

that was 
open 

to the
Secretary 

of State. 
It w

as not a concession 
that the M

arch 
decision was unlaw

ful.

(3) 
W

hether the A
uthority to C

arry schem
e w

ould have provided 
an effective pre-

exclusion alternative w
hile representations fiom

 
the A

pplicant w
ere sought

W
e accept M

r Dunlop’s 
subm

issions that the A
T

C
 schem

e 
does not sufficiently guard

against 
the risks 

arising from
 the potential 

for tipping off a potential excluded person
such 

that the schem
e’s existence m

ilitated 
in favour of seeking 

representations ahead
of the M

arch decision. N
or does an A

TC
 decision attract the consequences provided

for by Part 9 of the Im
m

igration R
ules w

hich attach to an exclusion decision taken by
the Secretary of State, nam

ely the cancellation of any leave to rem
ain held by the subject

and the m
andatory refusal of future applications 

for entry clearance. 
In our judgm

ent,
as a m

atter of principle, if the Secretary 
of State’s assessm

ent is that the national.
security interests of the U

nited K
ingdom

 require an individual to be excluded by the
personal 

decision of the Secretary 
of State (w

ith the ensuing 
autom

atic revocation of
any existing leave 

and the prospective 
m

andatory 
refusal of any entry clearance

applications), it is no answ
er that a 

lesser form
 of operational exclusion could

potentially provide a degree of protection on an interim
 basis, pending a full exclusion

decision by the Secretary of State. Settling for a lesser form
 of protection w

ould be
inim

ical 
to the interests of national security 

in circum
stances 

w
here, as here, 

the
Secretary 

of State has concluded that a perSO
n’ s exclusion is required 

on conduciveness
grounds in the interests of national security.

W
e also 

consider 
that M

r Southey’s 
subm

issions on this 
issue are som

ewhat 
self-

defeating. 
To the extent 

that the A
T

C
 schem

e 
is effective to prevent 

a prospectively
excluded individual from

 boarding transport to the U
nited K

ingdom
, then such a

decision w
ould, on M

r Southey’s subm
ission, be taken w

ithout the opportunity for prior39
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representations from
 the individual concerned. T

he very procedural unfairness that M
r

Southey contends w
ould be solved by the use of the A

T
C

 schem
e w

ould, in fact, infect
, 

that process in precisely the sam
e w

ay.

M
oreover, if M

r Southey’s 
subm

ission 
w

ere taken to its logical 
conclusion, 

the key
event in the chronology of an individual’s exclusion 

w
ould not be a personal exclusion

decision taken by the Secretary of State acting on 
advice, coupled 

w
ith form

al
notification 

requirem
ents and the prospect of a review

 by this C
om

m
ission if certified

by the Secretary of State, but rather an adm
inistrative decision taken by officials

concerning 
the A

TC
 schem

e 
w

hich 
w

ould 
not be subject to the sam

e 
notification

requirem
ents, 

nor 
benefit 

from
 

the 
institutional 

com
petence 

or 
dem

ocratic
accountability w

hich attaches to an exclusion decision taken by the Secretary of State
personally. Those disadvantages w

ould be in addition to the operational effectiveness
of the A

TC
 schem

e being inferior to that of a fill] exclusion decision.

Thus, the approach for w
hich M

r Southey contends w
ould lead to the w

orst of both
w

orlds. The Secretary of State w
ould be unable to take tim

ely exclusion decisions in
the interests of national security and w

ould have to settle for a lesser alternative pending
a full exclusion decision, and the target of the exclusion 

decision w
ould be subject to

' an operational decision taken by officials 
w

ithout any of the benefits that flow
 from

 the
Secretary 'of State taking the decision personally, nor the prospective oversight of this
C

om
m

ission. W
e therefore find that resorting to the A

TC
 schem

e w
as not an alternative

so preferable as to render the process adopted in these proceedings unfair.

(4) 
W

hether any prior representations by the A
pplicant w

ould have m
ade a

diference in any event

W
e can deal w

ith this point briefly. 
'

First, the A
pplicant did enjoy the ability to m

ake representations ahead of the July
decision. Those representations w

ere considered, leading to the M
arch decision being

w
ithdraw

n and replaced by the July decision. 
The July decision reached the sam

e
conclusion 

as the M
arch decision. T

hat renders this criticism
 academ

ic.

Second, such evidence is only adm
issible to the extent that a procedural irregularity or

other public law
 error infected the decision-m

aking process adopted by the Secretary
' of State: see Sim

plex at page 329. 
O

ur analysis above (and below
 in relation to the

T
am

eside point).dem
onstrates that the procedure adopted in relation to the A

pplicant
w

as fair. The question of the A
pplicant being able to dem

onstrate that an alternative
outcom

e w
ould have been possible had he not been the victim

 of procedural unfairness
sim

ply does not arise.

T
hird, the post-decision 

evidence that the A
pplicant has provided in the context-of these

proceedings has been considered by the Secretary of State in any event. 
She has

m
aintained her decision. 

W
e have considered that evidence for ourselves, 

out of an
abundance of caution. A

s sum
m

arised above, the accounts that the A
pplicant provided

in the OPEN 
evidence, 

com
bined w

ith the rem
aining OPEN 

and C
L

O
SE

D
 evidence,

rationally entitled the Secretary of State to conclude that the A
pplicant (i) has links w

ith
the C

C
P and/or the U

FW
D

; (ii) has dow
nplayed, or concealed, 

such links; and (iii) has
form

ed or m
ay form

 relationships betw
een him

self or senior C
hinese officials and40



220.

221.
222.

223.

224.

225.

prom
inent U

K
 figures w

hich could be leveraged for political interferences purposes by
the C

C
P (including the U

FW
D

) or the C
hinese State.

Drawing 
this analysis together, no unfairness arose on account of the Applicant 

not
having 

the opportunity to m
ake representations prior to the M

arch decision being taken.

_ (5) 
W

hether it w
as unfair for the Secretary of State not to disclose 

certain O
PEN

,
form

erly C
LO

SED
, m

aterial to the A
pplicant at an earlier stage

W
e reject M

r Southey’s subm
ission that L

3 w
as w

rongly decided.

In section 2C
 of the 1997 A

ct, Parliam
ent contem

plated that exclusion directions w
ould

be subject to review
 by the C

om
m

ission. 
The SIA

C
 procedure rules provide V for

decisions 
to be taken in a m

easured w
ay to determ

ine w
hat m

aterial w
ill be in OPEN

and w
hat w

ill be in C
LO

SED
. W

e accept that, in the first instance, the SSH
D

 has a w
ide

discretion w
hen deciding w

hat inform
ation to m

ake available to a person w
ho is subject

to an exclusion direction, and is entitled to exercise 
that discretion in a precautionary

w
ay. 

O
ther than disagreeing 

w
ith the conclusions 

of Johnson J in L
3, M

r Southey
proffered no reasoned basis for this constitution of the C

om
m

ission to depart from
 it

and we decline to do so. 
,

T
here w

as no unfairness, in our judgm
ent. 

The Secretary of State, w
ith the benefit of

the special advocates’ subm
issions, accepted that certain C

L
O

SE
D

 m
aterial could be

disclosed to the A
pplicant. 

D
isclosure 

subsequently took place. 
The A

pplicant now
has the benefit of that m

aterial (m
uch of w

hich w
as seized fi'om

 him
 in the first place).

That is how
 the process is intended to w

ork. It w
as not unfair. W

e adopt the approach
taken in L

3 at paragraph 75. 
‘ 

'

(6) 
The extent to w

hich, ifat all, the Secretary ofState ’s Tam
eside duty obliged her

to seek M
r H

am
pshire ’s view

s prior to taking either exclusion decision

The allegation of a failure by the SSH
D

 to m
ake all necessary enquiries boils dow

n to
the question of w

hether the SSH
D

 
w

as bound to seek further inform
ation from

 M
r

H
am

pshire about the A
pplicant’s relationship w

ith the D
uke. A

pplying the W
ednesbury

standard, we reject the contention that the SSH
D

 w
as bound to m

ake such an enquiry.

Paragraph 
70 of Balajigari 

approved H
addon-C

ave 
J’s sum

m
ary of the general

principles of the T
am

eside duty in R (Plantagenet A
lliance L

im
ited v Secretary ofState

for Justice [2014] EW
H

C
 1662 (A

dm
in) at paragraphs 99 to 100. They are as follows:

(1) 
T

he obligation upon a decision m
aker is only to take such steps to inform

.
itself as are reasonable.

(2) 
Subject to a W

ednesbury challenge, it is for the decision m
aker, and not the

court, to decide upon the m
anner and intensity of inquiry to be undertaken.

' ' (3) 
The court should not intervene m

erely because 
it considers 

that further
inquiries w

ould have been sensible or desirable. 
It should intervene only if

no reasonable decision 
m

aker could have been satisfied 
on the basis of the

inquiries m
ade that it pO

SSessed the inform
ation necessary for its decision.41
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(4) 
The court should establish w

hat m
aterial w

as before the decision m
aker and

should only strike dow
n a decision by the decision m

aker not to m
ake

further inquiries if no reasonable decision m
aker 

possessed 
of that m

aterial
could 

suppose that the inquiries 
it had m

ade were sufficient.

(5) ' 
The 

principle 
that the decision m

aker m
ust call its ow

n attention 
to

considerations 
relevant to its decision, a duty which 

in practice m
ay require

it to consult outside bodies w
ith a particular 

know
ledge 

or involvem
ent in

the case,  does not spring from
 a duty of procedural 

fairness 
to the Applicant,

but from
 the decision m

aker’s duty to inform
 itself so as to arrive at a

rational 
conclusion.

(6) 
The w

ider the discretion conferred on the decision m
aker, the m

ore
im

portant 
it m

ust be that it has all relevant 
m

aterial 
to enable 

it properly 
to

exercise 
that discretion.

W
e agree 

w
ith M

r Dunlop 
that it cannot 

be said that the only 
rational 

course 
open 

to
the Secretary 

of State 
was 

to contact 
M

r Ham
pshire 

for his view
s concerning 

the
prospective 

exclusion of the A
pplicant. 

This IS for tw
o reasons.

The 
first is that a prior approach 

to M
r Ham

pshire 
m

ay well 
have 

resulted 
in the

m
essage 

getting back to the A
pplicant 

that his exclusion was being considered. In turn,
that could  have defeated 

the object of the exclusion decision for reasons largely 
sim

ilar
to those justifying 

not seeking 
prior representations 

from
 the A

pplicant him
self, 

as set
out above. 

It cannot 
be said 

that it w
ould have been 

reasonable to approach 
M

r
Ham

pshire 
in such circrim

stances, 
still less that the Secretary 

of  State’s 
decision 

not to
do so was 

W
ednesbury 

unreasonable. 
Nothing 

in the Tam
eside 

duty obliges the
Secretary 

of State to act contrary to the interests of national 
security.

The second 
is that, 

w
ith respect 

to M
r Ham

pshire, 
it is difficult to see how any such

_ enquiries 
could have illum

inated 
any of the three lim

bs of the Secretary 
of State’s 

case
for pursuing the A

pplicant’s exclusion, 
bearing in m

ind the Secretary 
of State’s

institutional 
com

petence 
and expertise 

in m
atters 

relating to national 
security. 

The three
lim

bs of the O
PEN

 case against the A
pplicant, developed in C

LO
SED

, w
ere form

ulated
on the basis of advice from

 relevant 
officials, acting w

ith the benefit 
of the institutional

expertise 
of their 

relevant 
departm

ents. 
The M

arch 
and July decisions w

ere taken 
by

those 
w

ith specialist 
expertise 

in their fields. Such assessm
ents w

ere 
based 

on finely
balanced 

judgem
ents concerning the A

pplicant’s risk profile and the prospective
consequences 

of him
 leveraging his role and relationships 

for the purposes 
of political

interference 
on behalf 

of China. 
M

oreover, 
the Secretary 

of State 
now

 has the benefit
of M

r Ham
pshire’s 

witness 
statem

ent dated 24 M
ay 2024. 

M
r Dunlop 

confirm
ed 

that
M

r H
am

pshire’s statem
ent has been review

ed. 
The Secretary of State’s exclusion

decision has been m
aintained.

For those reasons, the Secretary of State’s Tam
eside duty did not extend. to Seeking

m
ore 

inform
ation from

 M
r H

am
pshire 

at any stage in the process.

(7) 
W

hether the decision w
as fair and balanced

42'
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Having 
review

ed 
the OPEN 

and C
L

O
SE

D
 m

aterial which 
w

as before the Secretary of
State at the tim

e of both decisions, 
we consider that the advice preceding the M

arch and
July decisions w

as fair and balanced. 
It addressed all relevant considerations. 

Both
subm

issions 
drew

 the salient points to the decision-m
aker’s attention. They referred to

relevant extracts of all inculpatory m
aterial of w

hich the C
om

m
ission is aw

are, and
addressed m

itigating factors in the A
pplicant’s favour. 

In our judgm
ent, on' the basis

, 
of the m

aterial available 
to us, w

e have determ
ined for ourselves 

that the process
adopted, and the advice to the Secretary of State, w

as fair and balanced.

G
rounds 

1 and 2 are therefore 
without 

m
erit.

The different 
approach in hum

an rights cases

232.

233;

234.

W
here the EC

H
R

 is engaged, a different approach to post decision evidence m
ay apply.

In such cases, the C
om

m
ission m

ust decide for itself 
w

hether the decision under
challenge 

is unlaw
ful under section 6 of the H

um
an R

ights A
ct 1998 (“the 1998 A

ct”).
Such an assessm

ent m
ay entail consideration of post-decision 

evidence. 
In perform

ing
that assessm

ent, 
how

ever, 
there rem

ain “narrow
 lim

its 
on 

[the 
C

om
m

ission’s]
institutional capacity to review

 the Secretary of State’s assessm
ent 

of the interests of
national security” (Secretary ofState for the H

om
e D

epartm
ent v P

3 [2021] E
W

C
A

 C
iv

1642 at paragraph 97, per Laing L
J). W

hile the C
om

m
ission m

ay determ
ine for itself

the proportionality of any interference w
ith a qualified right guaranteed by the EC

H
R

,
in doing so it cannot substitute its ow

n evaluation of the interests of national security
for that of the Secretary of State. A

s Laing L
J put it in P

3, also at paragraph 97:

“The starting point for an assessm
ent of proportionality is that the Secretary of

State’s assessm
ent goes into one side of the balance, unless itis susceptible to

criticism
 on one of the w

ays described in R
ehm

an.”

The reference to R
ehm

an w
as to Secretary ofState for the H

om
e D

epartm
ent v R

ehm
an

[2001] U
K

H
L 47; [2003] 

1 A
C

 153. 
The perm

issible 
scrutiny to w

hich 
Laing L

J
adverted is that sum

m
arised at paragraph 71 of Begum

 SC
, to w

hich we have referred
above. 

'

C
ontrary to the subm

issions of M
r Southey, w

e do not consider the above approach to
be called into question 

by In re A
bortion Services 

(Safe A
ccess 

Zones) 
(N

orthern
Ireland) Bill [2022] 

U
K

SC
 32; [2023] A

C
 505. A

bortion Services 
is not authority for

the proposition that the C
om

m
ission m

ust conduct its ow
n, full m

erits review
 of all

issues relevant to the question of proportionality. The issue in'A
bortion Services 

w
as

w
hether an offence to be created by the A

bortion Services (Safe A
ccess Z

ones)
(N

orthern Ireland) B
ill involved 

a disproportionate interference w
ith the C

onvention
rights of protesters outside abortion centres. 

The C
ourt contrasted the approach to be

taken w
hen scrutinising the overall C

onvention-com
patibility of a legislative regim

e as
a w

hole, on the one hand, w
ith the appellate review

 of a case-specific proportionality
decision taken by a first instance judge, on the other: see paragraph 33, in relation to
the decisions under challenge in In re B

 (A
 C

hild) (C
are Proceedings: 

Threshold
C

riteria) [2013] 1 W
L

R
 1911. The C

ourt continued at paragraph 33 that the approach
to be adopted in such appellate proceedings 

is for the court to intervene if the low
er

court’s assessm
ent 

of proportionality w
as “w

rong”. 
That w

as an approach that w
as43
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capable of bem
g applied flexibly, “since the test or standard applied in deciding w

hether
a decision 1s wrong 

can be adapted 
to the context.”

That does not im
ply 

any departure from
 the R

ehm
an, Begum

 and P3 approaches 
to the

assessm
ent 

of the proportionality 
of an interference 

w
ith a protected 

right 
on national

security grounds, 
w

here the C
om

m
ission assesses 

for itself the proportionality of any
interference w

ith EC
H

R
 rights but places the Secretary of State’s national security case

into one side of the balance. H
er institutional com

petence in relation to m
atters of

national security is part of the relevant context to w
hich the test m

ust be adapted,
w

hether by the C
om

m
ission or indeed by any C

ourt hearing a future appeal from
 our

decision.

In our judgm
ent, 

even 
taking the post—

decision evidence 
at its 

highest, 
we 

do not
consider the A

pplicant’s exclusion to be disproportionate for the purposes of the ECH
R,

for the reasons set out below
.

W
e conduct our analysis on the footing that the decision to exclude the A

pplicant did
engage his Article 

8 private life rights. 
W

e reject 
M

r Dunlop’s 
subm

issions on fliis
issue, in particular his attem

pts to distinguish A
li v U

pper Tribunal (Im
m

igration and
A

sylum
 Cham

ber). 
W

hile 
the facts of A

li were 
unique, 

the underlying 
prem

ise 
of the

Court 
of A

ppeal’s analysis 
in relation to the engagem

ent of A
rticle 8 was, 

in our
respectful 

judgm
ent, uncontroversial 

and w
as not restricted 

to the facts 
of the

proceedings 
before it. The appellant 

in A
li was a form

erly resident, settled 
m

igrant.
Circum

stances 
beyond his control, nam

ely lost travel docum
entation, prevented his

return to the United 
K

ingdom
 as planned 

follow
ing w

hat had been intended to be a
tem

porary 
absence. T

he length of his unintended 
absence w

as such that he was required
to obtain 

entry clearance 
to return to the U

nited K
ingdom

, but he was unable to obtain
the correct replacem

ent travel docum
entation fiom

 the Entry Clearance O
fficer or the

Secretary 
of State 

to enable him
 to apply for entry clearance 

in order to resum
e the 

'
private 

life he had previously enjoyed here. The First-tier 
Tribunal 

held that Article 
8

was not capable 
of being engaged on a private 

life basis, relying 
on A

bbas v Secretary
ofState for the H

om
e D

epartm
ent [2017] EW

C
A

 C
iv 1391. A

bbas concerned w
hether

Article 
8 was engaged on a private 

life basis where 
a non-settled m

igrant 
sought entry-

clearance 
in order to establish a private 

life in the U
nited 

Kingdom
.

The 
Court 

in A
li distinguished A

bbas on the basis 
that that case 

did not concern 
the

position 
of a settled m

igrant 
seeking 

to re-enter the U
nited K

ingdom
 in order to resum

e
a previously 

established 
private life. A

ndrew
s 

L
J observed 

at paragraph 
46, referring to

K
han v U

nited K
ingdom

 
(2014) 58 EI-IR

R
 SE

15, that:

“K
han v U

nited K
ingdom

 indicates that a person’s private life m
ay be engaged

for the purposes of an A
rticle 8 claim

 if they are excluded from
 the U

nited
K

ingdom
 by the cancellation of their leave to rem

ain w
hilst they are outside the

jurisdiction.” 
-

The Court 
sum

m
arised 

its conclusion on this issue at paragraph 
47:

“If  som
eone 

is a settled 
m

igrant, 
then the actions of the state in rem

oving 
them

,
cancelling 

their leave 
to rem

ain, 
or refusing 

them
 leave to re-enter all have 

an
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im
pact on their established private life w

ithin the territory of the state w
hich is

sufficient 
for the purposes of A

rticle” 1.”

W
e  do not consider these central propositions to be affected by the unique facts ofA

li ’3
case. 

It is also nothing to the point that A
li concerned a refusal of entry clearance, rather

than exclusion. The C
ourt plainly had in m

ind the consequences 
of a decision that w

as
coterrninous w

ith exclusion. T
hat m

uch is clear from
 the reference to “cancelling 

their
leave to rem

ain”, w
hich, of course, is one of the consequences 

of a decision of the
Secretary of State to m

ake an exclusion 
order. The underlying them

e of the C
ourt’s

analysis in A
li w

as that A
rticle 8 is, in principle, capable of being engaged on a private

life basis in out of country cases. The unique facts of A
li m

ay w
ell be relevant to the

substantive, m
erits-based assessm

ent of the appeal upon its determ
ination by the U

pper
T

ribunal (see for exam
ple, paragraphs 60 and 63), but there can be no suggestion 

that
sim

ilarly  extrem
e facts are required for the sim

ple engagem
ent of A

rticle 8 in other-out
of country cases. 

'

A
pplying 

those principles to the present case, 
the A

pplicant 
previously 

enjoyed 
a

' private life in the U
nited K

ingdom
. H

e has settled status, a hom
e and extensive business

‘ interests in the U
nited K

ingdom
. H

e w
as regarded as a close confidant of the D

uke.
W

hile prior to his exclusion he split his tim
e betw

een the U
K

, C
hina and elsew

here, w
e

consider that his private life w
as sufficiently 

established 
in the U

nited K
ingdom

 
for

A
rticle 8 to be engaged on a private life basis by his exclusion.

W
e also consider that the decision 

to exclude the A
pplicant will have consequences 

of
sufficient 

gravity so as to engage the operation of A
rticle 8.

Such interference w
ould be in accordance w

ith the law
, in the sense that *it w

ould be
conducted pursuant to an established legal fram

ew
ork, coupled w

ith the potential for an
appeal under section 82(1) of the N

ationality, Im
m

igration and A
sylum

 A
ct 2002, or to

this C
om

m
ission 

under section 2 of the 1997 A
ct, as the case m

ay be. 
The decision

.w
ould, in principle, be capable of being regarded as necessary 

in a dem
ocratic society

on the grounds of one of the derogations perm
itted under A

rticle 8(2).

W
e turn now to the question of w

hether any interference w
ith the A

pplicant’s A
rticle 8

private life rights w
ould be proportionate. W

e conclude that it W
ould be, for the

follow
ing 

reasons.

A
ny such interference w

ith the A
pplicant’s private life rights w

as of a fairly lim
ited

degree. A
t the tim

e of the decision the A
pplicant lived in C

hina and had not visited the.
U

K
 for som

e tim
e. E

ven before the C
ovid pandem

ic w
hen he visited the U

K
 regularly

and m
aintained a second hom

e here, he nevertheless spent less than half of his tim
e in

this country. W
hile here, he engaged in business and connected social activities 

but he
had no fam

ily life in the U
K

.

W
e have explained w

hy a valid decision w
as reached that his activities in the U

K
 posed

a risk to national security. That being so, interference w
ith his lim

ited private life in this
country (in a m

anner w
hich w

e have found w
as proportionate for dom

estic law
purposes) 

w
as 

obviously 
a proportionate m

eans 
of pursuing the legitim

ate 
aim

 of
countering the national security risk. 

,

45
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Policy 
guidance: whether 

the decision w
as unlawful 

because 
of the 

absence of
guidance or other source of law

 specifying the circum
stances in w

hich the
Secretary 

of State’s exclusion pow
er w

ould b
e exercised

W
e com

m
ence 

w
ith tw

o prelim
inary observations. 

First, it is im
portant to recall thata

section 2C
 review

 is a challenge 
to an individual decision taken by the Secretary of

State. L
ew

is L
J’s prelim

inary observation at para. 59 of N
orthum

brian W
ater applies

w
ith equal m

easure here: the issue for our consideration is w
hether the Secretary of

.  State’s exercise of discretion to exclude the A
pplicant w

as law
ful. 

T
hat is a question

to be determ
ined by reference to established principles of public law

. T
hose principles

are addressed above. It is im
portant to distinguish a challenge to an individual exercise

of discretion from
 a challenge 

to the broader operational policy w
ithin w

hich 
the

decision w
as taken. W

e accept that, in principle, if a discretionary decision w
as taken

pursuant to an unlaw
ful policy (or the unlaw

ful absence of a policy), that w
ould 

be a
factor w

hich could go to the law
fulness of the individual decision under challenge.

Second, the Secretary of State has adopted a published policy concerning the use of her
exclusion pow

ers: Exclusion from
 the U

K
 (sec para. 68, above). T

his is not, therefore,
a case w

here the Secretary of State’s exercise of her discretionary exclusion pow
er is

w
holly 

“at large”, unencum
bered by any operational or policy guidance. 

N
or is it a

case w
here such a policy, if it exists at all, has not been published. Properly understood,

and on a fair reading of this ground, M
r Southey’s 

subm
issions m

ust be that the
Secretary of State’s existing policy is insufficiently 

prescriptive or specific law
fully to

perm
it the use of the pow

er to exclude 
in the present circum

stances. 
D

raw
ing on M

r
Southey"s reliance on para. 34 of Lord D

yson’s judgm
ent in Lum

ba, this ground m
ust

also be that the version of Exclusion from
 the U

K
 in force at the tim

e of the im
pugned

decisions 
w

as insufficiently 
transparent, such that the Secretary of State’s decisions 

to
exclude 

the A
pplicant w

ere unlaw
ful.

W
e reject this subm

ission for the follow
ing reasons.

First, w
e agree w

ith M
r D

unlop that the Suprem
e C

ourt’s judgm
ent in R (A

) is
dispositive 

of this ground against the A
pplicant. L

ord R
eed held at para. 46 that a policy

w
ould 

be unlaw
ful by reason of giving 

guidance on the law
 w

hen (1) it includes 
a

positive 
statem

ent of law
 w

hich is w
rong and w

hich w
ill induce a person w

ho follow
s

it  to breach their legal duty in som
e w

ay, (2) w
here it is under a duty to provide accurate

advice about the law
 but fails to do so or (3) w

here'it purports to provide a full account
of the legal position but fails to do so. N

one of those applies to the policy in the present
case. L

ord R
eed also said at [39] that there is ofien 

no obligation in public law
 for an

authority  to prom
ulgate any policy or, if it decides to do so, fO

r it to take the form
 of a

“detailed and com
prehensive 

statem
ent of the law

 in a particular area, equivalent 
to a

textbook or the judgm
ent of a court”.

‘Second, w
e reject M

r Southey’s subm
ission that R

 (A
) m

ay be distinguished from
L

um
ba because it did not address the use of statutory im

m
igration pow

ers of the sort
under consideration in that case. 

The issues in L
um

ba concerned the law
fulness 

of
decisions 

to detain foreign national offenders taken under a pre-existing, 
unpublished

policy. The issues also concerned w
hether a blanket policy w

as in place, and w
hether

there w
as an effective presum

ption in favour of detention (see para. 10). T
hose w

ho46
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w
ere detainedpursuant 

to the unpublished policy w
ere unable to m

ake m
eaningful

representations 
pertaining 

to their release 
from

 detention for they were unaw
are of the

(secret 
—

 and strict) 
criteria adopted by the Secretary 

of State to effect their detention.
Detainees 

w
ould have been under the m

isapprehension that representations concerning
their release m

ade under the term
s of the published policy w

ould be considered under
that policy. A

ccordingly, Lum
ba prim

arily 
concerned 

the need for the publication of a
pre-existing policy, rather than the need to adopt a policy and the extent of any policy’s
prescriptiveness, once adopted. 

Lew
is LJ sum

m
arised the position in the follow

ing
term

s, 
at para. 60 of N

orthum
brian W

ater:

“The decision does not establish that there is a com
m

on law
 duty to adopt a

policy setting 
out the criteria 

governing 
the exercise 

of discretion.”

It was against 
that background 

that Lord D
yson spoke at para. 34 of L

um
ba of the need

for a “transparent statem
ent” of the circum

stances in w
hich broad statutory criteria w

ill
be exercised. The concealm

ent of an unpublished operational 
policy which 

provided
for the effective blanket 

detention 
of foreign national prisoners in circum

stances
adm

itting of very few
 exceptions was anathem

a 
to such transparency. 

T
his point is also

clear from
 N

orthum
brian W

ater; see para. 61 of Lewis 
L

J’s judgm
ent.

Third, 
nothing 

in N
orthum

brian W
ater confines 

the approach 
taken 

by the Court 
of

Appeal 
to its facts. 

In his post-hearing 
subm

issions 
to us, notwithstanding 

that he
contended that  N

orthum
brian W

ater was w
rongly decided, M

r Southey contended that
his Lum

ba-based subm
issions w

ere consistent w
ith N

orthum
'brian W

ater. 
This, 

he
subm

itted, w
as because N

orthum
brian W

ater w
as confined 

to its facts. W
e reject this

subm
ission. The principles 

underlying the analysis 
of Lewis 

L
J at paras 

58 to 6.8 of
N

orthum
brian W

ater are plainly 
of general application.

Fourth, N
orthum

brian W
ater does not aid M

r Southey’s' attem
pt to extrapolate from

L
um

ba a requirem
ent for public authorities 

to articulate 
a policy in all cases 

where 
its

exercise exposes an individual to som
e “penalty or detrim

ent”. 
First, Lum

ba was not
a case about the adoption of a policy, for the reasons 

set out above. 
Second, the

Suprem
e Court’s 

reference to “penalties or other 
detrirnents” 

at para. 36 w
as in the

context 
of holding that the Court 

of A
ppeal 

had w
rongly distinguished between 

the
publication of policies to an individual’s benefit and those w

hich w
ere to an individual’s

detrim
ent. 

The 
Suprem

e Court 
held 

that that was 
“not 

a satisfactory 
ground of

distinction” 
when addressing 

the need to publish a policy. Lord D
yson w

ent on to say:

“The term
s of a schem

e 
which 

im
poses 

penalties 
or other detrim

ents are atgleast
as im

portant as one w
hich confers benefits...”

W
hile the Exclusion from

 the U
K

 guidance unquestionably concerns the “pem
lties 

or '
other detrim

ents” facing the prospective targets of exclusion decisions, it has been
published. N

othing in para. 36 of Lum
ba supports this aspect of the A

pplicant’s case.

A
s observed 

above, M
r Southey’s subm

ission concerning 
the need for a “transparent

statem
en ” of the circum

stances in w
hich the Secretary of State w

ill exercise her
exclusion pow

er should properly be understood 
as a challenge to the term

s 
of the

Exclusion fiom
 

the U
K

 policy, rather than a challenge concerning the existence or
publication of any such policy.

47
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In the present case, the com
plaint is that the exam

ples in the policy docum
ent w

ere of
no real assistance to the A

pplicant or his representatives. H
e w

as lefi, in efiect, 
withthe

proposition that his exclusion w
as (in the w

ords of section 2C
) “conducive to the public

good”, and that this w
as for the reasons identified 

to him
 by the SSH

D
. 

N
one of that

m
eant that the reasons for his exclusion w

ere obscure, or that he w
as 

im
peded 

in,
addressing them

 in his representations. 
'

In view
 of the nature of the interference activity 

by the C
hinese 

state w
hich 

w
as

identified by the D
irector G

eneral of M
15 on 6 July 2022, as quoted above, the section

of the SSI-ID
’s policy docum

ent Exclusion from
 the U

K
 w

hich deals w
ith national

security now seem
s rather dated (in both of the versions w

hich have been show
n to us).

N
ational security is only one of several areas covered by the docum

ent, and that section
is focused on terrorism

.

N
evertheless, 

although we consider that the docum
ent w

ould benefit 
from

 updating,
that is a long w

ay from
 a finding that the policy is unlaw

ful, still less that the M
arch

and July decisions taken pursuant to it w
ere unlaw

ful. The reasons w
hy individuals m

ay
be excluded from

 the U
K

, and risks to national security generally, are protean, ever
changing. 

W
e accept that it w

ould not be reasonable to expect a policy 
docum

ent to
anticipate all form

s in w
hich they m

ay occur. A
t best such a policy docum

ent m
ay give

som
e illustrative exam

ples, as this one does.

Som
e parallels m

ay be draw
n w

ith the approach taken by Lew
is 

L
J in N

orthum
brian 

,
W

ater. Lew
is L

J held that it w
as not necessary for O

fw
at to have adopted a policy that

indicated in advance the circum
stances in w

hich it w
ould decide to grant an exem

ption
from

 liability to w
ater suppliers in situations of civil em

ergency. 
See para. 46:

“The rarity of supply interruptions resulting from
 a civil em

ergency, 
and the

range of circum
stances that m

ight need to be considered in w
hether, and to w

hat
eX

tent, to grant an exception are, how
ever, likely to vary. It cannot be said that

there is  any com
m

on law
 obligation to adopt a policy in those circum

stances.”

Just as the circum
stances 

in w
hich a civil em

ergency 
m

ay justify absolving 
a w

ater.
com

pany from
 the adverse consequences that w

ould otherw
ise attach to the interruption

of supplies to its custom
ers are likely to vary, so too are the requirem

ents of protecting
national security. 

-

W
e also consider that a requirem

ent to prescribe in advance all. circum
stances in w

hich
the exclusion pow

er w
ill be appropriate, even if it w

ere possible to do so, w
ould

effectively m
ake the articulation of a sufficiently 

detailed policy a condition precedent
to the exercise of the Secretary of State’s exclusion pow

er. 
The com

m
on law

 does not
serve to fetter the executive exercise of discretion in that w

ay. T
his point w

as m
ade in

N
orthum

brian W
ater in the follow

ing 
term

s, at para. 66:

“. . .that is to allow
 the absence of a policy to dictate, or lim

it, the considerations
that m

ay 
be taken into account w

hen exercising 
the discretion 

in a w
ay not

contem
plated on a proper interpretation of C

O
ndition B of the licence...”

W
e also observe that in the field of national security, there m

ay be very real concerns
arising from

 publicly articulating the detail of perceived threats arising from
 foreign48'
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interference in the U
K

 in a m
anner that would 

have captured the specifics 
of the

A
pplicant’s conduct in these proceedings.

It is against that background that weaddress 
M

r K
innear’s “yardstick” subm

ission.
This subm

ission, 
in our judgm

ent, m
ore accurately articulates w

hat we understand M
r

Southey’s subm
issions 

in O
PEN

 to m
ean: that it w

as difficult for the A
pplicant to judge

for him
self how

 his actions w
ould be received 

by the U
nited K

ingdom
, in the absence

of a sufficiently 
clear policy addressing the sort of conduct w

hich m
ay be considered

for exclusion.

To address this subm
ission, 

w
e recall our analysis above that the Secretary of State w

as
rationally entitled to conclude that the A

pplicant had engaged in conduct w
hich w

as
capable of being regarded as not conducive to the public good. 

Pursuant to R (A
), the

Secretary of State is not subject to any requirem
ent proactively to specify 

in advance
how 

the exclusion pow
er W

ould be exercised, 
even assum

ing 
it w

ould be possible
accurately and satisfactorily to do so. The absence of a previously identified yardstick
against w

hich to scrutinise the A
pplicant’s conduct is not a m

atter w
hich renders the

individual exercise of discretion under the M
arch and July decisiO

ns unlaw
ful.

D
raw

ing this analysis together, w
e return to w

here w
e began. A

 section 2C
review

 is a
review

 of an individual exercise of discretion on C
onventional public law

 grounds. It is
not a challenge to the operational policy pursuant to w

hich the decision in question w
as

taken. 
The broader operational policy fram

ew
ork m

ay be relevant if im
pugned on

public law
 grounds. 

A
s set out above, how

ever, neither the A
pplicant nor the special

advocates have succeeded in establishing that that operational policy fram
ew

ork w
as

unlaw
ful, still less that the M

arch or July decisions 
taken w

ithin that fram
ew

ork w
ere

unlaw
ful.

That conclusion 
deals w

ith the final fairness-based facets of the A
pplicant’s case. The

Secretary of State took decisions 
she w

as entitled to reach. 
Those decisions w

ere
consistent 

w
ith the broad discretion she enjoys 

to exclude 
persons from

 the U
nited

K
ingdom

 on conduciveness 
grounds. The process w

as fair, in that the A
pplicant w

as
given the opportunity to m

ake representations. T
he M

arch decision w
as w

ithdraw
n

follow
ing 

the A
pplicant m

aking further representations, leading to the July decision.
The July decision w

as law
ful on conventional public law

 grounds, for the reasons set
out above. 

The policy 
guidance ground is w

ithout m
erit.

D
iscrim

ination

Article 
14 E

C
H

R

268.

26.9.

W
e accept that the M

arch and July decisions w
ere w

ithin the am
bit of  A

rticle 8, largely
for the reasons given above concerning the engagem

ent of A
rticle 8. A

ccordingly it is,
in principle, open to the A

pplicant to seek to rely on A
rticle 14 of the E

C
H

R
.

W
e find that there has been no breach of A

rticle 14 read w
ith A

rticle 8. T
he reason the

A
pplicant has been targeted for exclusion 

is not his C
hinese citizenship. It is because

he has been assessed to be a threat to the national security of  the U
nited K

ingdom
, 

for
the reasons accepted above. T

here is no evidence 
of direct nationality discrim

ination.
the A

pplicant has been targeted for exclusion on the three bases outlined above, none49



270.

of w
hich necessarily entail being a citizen of C

hina, and each inV
O

lves a careful, fact- ‘
specific analysis of the A

pplicant’s individual circum
stances.

Nor do w
e accept 

that the Secretary 
of State’s 

decision indirectly discrim
inates 

against
the A

pplicant as'a Chinese 
citizen. A

ny “provision, criterion or practice” consisted of
not tolerating certain objectively illegitim

ate conduct. W
hilst 

the foreign policy advice,
referred to above, is that China 

has engaged in such conduct, that does not m
ean 

that
objecting 

to the conduct 
puts any Chinese 

individual “at a particular 
disadvantage”

when 
com

pared 
w

ith other individuals, 
because 

there would 
be no legitim

ate reason 
for

such an individual to engage in that conduct.

Equality A
ct 2010

271.

272.

273.

274.

W
e accept M

r Dunlop’s 
prim

ary subm
ission 

that the 2010 Act is not engaged 
by the

decision to exclude the A
pplicant since 

he is outside the territorial 
jurisdiction of the

U
nited 

K
ingdom

 and, 
accordingly, 

the scope of the 2010 A
ct. W

e are persuaded by,
and  adopt, the approach 

of the Com
m

ission 
at paragraphs 

74 and 75 of D9, itself relying
on Turani.

W
e reject M

r Southey’s subm
issions that D

9 w
as w

rongly decided. W
e see no reason

to depart 
from

 the reasoning 
of the C

om
m

ission in D
9 and every 

reason to conclude
that it  w

as entirely 
consistent w

ith Turani. Turani concerned 
a challenge to an ex gratia

schem
e for the settlem

ent 
of refiigees 

fleeting the conflict in Syria, 
and the exclusion

from
 its scope of Palestinian 

refiigees 
protected 

by the U
N

 R
elief and W

orks A
gency.

A
n issue arose 

as to w
hether the operation of the ex gratia 

schem
e outside the United

K
ingdom

 engaged 
section 

29(9). In sum
m

ary, Turam
' held that the m

eaning and scope
of  section 

29(9) is‘a question of statutory construction. 
There 

is a general presum
ption

against 
extraten‘itoriality. 

“The public” referred to in section 29(1) and (6) is the sam
e,

and those subsections have the sam
e territorial 

extent. Section 
29(9) necessarily 

applies
to the refusal of entry clearance and other m

atters integral to such decisions. The Court
held that the ex gratia 

schem
e did not operate outside and independently of the

Secretary 
of State’s 

entry clearance 
powers, 

and decisions taken pursuant 
to the schem

e
to exclude an applicant 

on eligibility grounds 
engaged section 29(9). 

B
ut the

establishm
ent of the ex gratia 

schem
e itself w

as not a grant of entry clearance; it w
as

an exercise 
of prerogative 

powers 
to m

ake a policy about how
 statutory im

m
igration

pow
ers w

ill be exercised. See paragraphs 57 to 68.

A
t paragraph 58 of Turani, Sim

ler LJ observed that section 29(9) expands the territorial
scope 

of section 29 “to the granting of entry clearance”. 
She contrasted 

that form
ulation

w
ith the oft-used 

“relating to” form
ulation found elsew

here in the A
ct:

“The w
ords ‘relating 

to’ (w
hich are used to refer to the protected 

characteristics
in question) or other sim

ilar w
ords (such as ‘in connection w

ith the grant of
entry clearance’) could have been but w

ere not used in referring to the grant of
entry clearance.”

.T
he 

term
inology 

of the Act 
distinguishes 

betw
een 

activities 
w

ith a 
less 

direct
connection to the conduct 

in question 
(“relating to”), on (the 

one hand, 
and “the

granting” 
of entry clearance, 

on the other. 
C

onsistent w
ith Turani and D9, w

e conclude
that that distinction is effective to extend the extraterritorial scope of section 29 in50



275.

276.

277.

278.

279.

relation to “the granting of entry clearance” (and refusal of the sam
e), but not in relation

to m
atters anterior 

to, and w
holly distinct from

, the granting of entry clearance. 
A

n
exclusion decision 

taken 
personally by the Secretary 

of State 
is not “the granting of

entry clearance”, 
and is not caught by the extraterritorial 

scope of section 29(9).

This 
conclusion 

is not altered by 15art 9.2.1 .(a) of the Im
m

igration R
ules. If anything,

Part 9.2.1.(a) underlines 
the distinction 

betw
een 

an exclusiondirection given personally
' by the Secretary 

of State 
and the treatm

ent of any subsequent application for entry
clearance 

by an excluded person. 
It is not the Secretary 

of State’s 
exclusion decision

that m
andates 

the refusal of any future application for entry clearance 
by the Applicant;

it is Part 9.2.1.(a) of the Im
m

igration R
ules. The Im

m
igration R

ules them
selves 

are not
the decision  of the Entry C

learance Officer. 
W

hile the Secretary of State’s direction for
the exclusion of the A

pplicant m
eans that any future application for entry clearance 

he
m

akes 
w

ill be refused 
in accordance w

ith Part 9.2.1.(a) (subject to the Secretary 
of

State’s 
discretion 

to grant entry clearance 
or leave outside the rules), we consider that

that prospective future possibility, 
triggered 

only in the event that an application for
entry 

clearance 
is m

ade and considered, renders 
an exclusion direction too rem

ote 
to

am
ount to “the granting of entry clearance” for the purposes of section 29(9).

The 
A

pplicant 
has not applied for entry clearance. 

Still. less has any application been
refused. If he does m

ake such an application, 
section 29(9) 

w
ill extend the operation

of that section to the determ
ination 

of that application, 
and he w

ill, in principle 
(subject

.to the discussion of section 
192 of the 2010 A

ct, below), 
enjoy 

the benefit of section
29(9) at that stage;

W
e do not consider that A

li v U
pper Tribunal affects this conclusion. A

li w
as about

whether 
A

rticle 
8 ECHR 

was capable 
of being 

engaged on a private 
life basis 

by a
returning resident seeking to continue a previously established 

private 
life. It did not

concern 
‘the territorial 

scope of a w
holly dom

estic provision, still less section 29(9) 
of

- the 2010 A
ct. The fact that the exclusion 

decision m
ay affect the Applicant’s 

private
life in the U

nited K
ingdom

 is incapable of expanding 
the scope of section 29(9).

Even 
if section 29(9) 

did extend 
the scope of section 29 to the Secretary 

of State’s
exclusion 

decisions, 
we do not consider that there is evidence, 

direct or indirect, of
discrim

ination 
against 

the A
pplicant. 

A
cting 

on a national 
security 

threat posed 
by a

particular individual does not am
ount to discrim

ination, either direct or indirect.

Finally, and in any event, even if the 2010 A
ct w

as engaged, section 192 w
ould operate .

to exem
pt the exclusion decision from

 any prohibition 
against 

discrim
ination 

im
posed

by the A
ct. O

ur analysis concerning grounds 1 to 4 establisheslthat the Secretary 
of

State w
as entitled to conclude that the A

pplicant represented a risk to the national 
.

security 
of  the U

nited K
ingdom

, and that she was entitled to conclude that his exclusion
w

as justified and proportionate. That is, in reality, a com
plete answ

er to any 2010 A
ct-

based com
plaint.

Public sector equality 
duty

280.
W

e can deal w
ith this ground sw

iftly. It is w
ithout m

erit.

51



28 1.

282.

283.

284.

285.

286.

First, the m
andatory due regard principle contained in section 149(1) of the 2010 A

ct is
“prim

arily directed at policy decisions, not at the application of policy to individual
cases” 

(see R (M
arouf) v Secretary 

ofState for the H
om

e Departm
ent 

[2023] 
UKSC 

23;
[2023] 

3 W
LR 228 at paragraph 

62, per Lady R
ose JSC

). 
I

Second, the A
pplicant’s exclusion w

as pursued because he represents a national
security 

risk and not on grounds of a protected 
characteristic 

under the 2010 Act, either
directly 

or indirectly.

Third, 
section 149 is not extraterritO

rial 
in application 

or effect. 
C

ontrary to M
r

Southey’s subm
ission, paragraph 

52 of Lady R
ose’s judgm

ent 
in M

arouf 
did not

envisage the possibility 
of the extraterritorial 

application of the section 149 duty.
Paragraph 

52 is only capable of being read in that w
ay if the rem

aining analysis in the
judgm

ent is disregarded. 
That construction 

w
ould m

ean 
that Parliam

ent 
had intended

to oblige dom
estic 

public bodies to have due regard 
to the need 

to im
prove 

an
individual’s  position 

in an overseas 
com

m
unity. 

A
s Lady Rose noted at paragraph 

66,
that was 

not a construction 
for w

hich the appellant had contended. 
It w

ould be
surprising 

if by virtue of a 
single 

sentence 
reflecting the factual 

m
atrix 

of 
the

proceedings (nam
ely the appellant 

having 
no connection to the U

nited K
ingdom

) Lady
Rose had sought to endorse an cxtraterritorial 

construction 
of section 

149(1) which 
was

not only at odds w
ith the rem

ainder 
of her judgm

ent, but w
hich was a construction 

for
which 

even the appellant 
did not contend.

Fourth, 
the Secretary 

of State addressed 
the section 

149(1) 
duty in (identical) 

term
s 

that
w

ere open to her, at paragraphs 6 and 9 of the M
arch and July O

PEN
 subm

iSsions
respectively:

“The 
relevant 

H
O

 team
 

do not consider 
that your duties 

under 
section 

149
Equality 

A
ct 2010 require you to take account 

of any additional inform
ation.

W
hilst 

a decision 
to continue 

to exclude [the A
pplicant] 

w
ill have an im

pact on
him

, this decision is due to the assessm
ent that his presence in the U

K
 poses a

risk to national security. 
Furtherm

ore, 
this 

decision 
is  applicable only to [the

A
pplicant] 

and w
ould 

therefore not have 
a differential im

pact .on groups 
w

ith
protected 

characteristics.”

Finally, the national security exem
ption contained section 192 of the 2010 A

ct is
engaged 

on the facts of this case for the reasons 
given 

above.

This ground is therefore w
ithout m

erit.

A
nonym

ity 
order

287.
B

y an order dated 15 M
ay 2023, the Chairm

an of SIA
C

 m
ade an order for the

A
pplicant’s anonym

ity. B
y an order dated 27 N

ovem
ber 2024 w

e lifted that order w
ith

effect from
 12 D

ecem
ber 2024. O

n 11 D
ecem

ber 2024, the D
ivisional Court granted

interim
 

relief to the A
pplicant in relation 

to the C
om

m
ission’s order of 27  N

ovem
ber

2024, 
and ordered that his anonym

ity, and existing 
reporting restrictions, m

ust be
m

aintained 
until (i) a rolled-up 

hearing 
before the D

ivisional Court; 
or (ii) the resolution

of any application to, or appeal before, the Court 
of 

Appeal, 
w

ith consequential
directions. The A

pplicant therefore continues to benefit from
 the order for anonym

ity52



m
ade by the C

hairm
an on 15 M

ay 2023. T
his decision features redactions necessary to

give effect to that order to prevent the jigsaw
 identification of the A

pplicant. W
e have

used ciphers to refer to A
 Ltd, B Ltd, and the C Initiative in order to prevent such jigsaw

identification.

C
onclusion

'288. 
The application is dism

issed.
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