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DECISION
Background

1. The Applicant seeks to vary the Estate Management Scheme (“EMS”)
created by Order of Mr Justice Brown Wilkinson on 31 July 1979 under
section 19 of the Leasehold Reform Act 1967 (the 1967 Act). They make

their application under section 75 of the Leasehold Reform Act 1993
(the 1993 Act). |

2. The variation sought was set out in some detail in the application. This
has since been revised and a copy of the final version of the variation

sought is included in the bundle lodged for the hearing.

3. Directions were made in this matter dated 9 April 2013 which provided
for the parties to take steps to prepare for the hearing. In accordance
with those directions a bundle of documents was lodged for the

hearing.

Inspection

4. The tribunal inspected the property on the morning of 8 July 2013. The
tribunal was accompanied by Mr Gammon, surveyor for the Applicant
and Mr Greenhalf, the freeholder of number 8. The well-maintained
estate consists of two terraces of two-storey brick houses with tiled

roofs and a central communal footpath access. At the East end there is




a parking court with space for approximately eight visitors’ cars and a
row of lock-up garages. We were shown inappropriately parked cars
and told that several of the garages are not used or are let to non-

residents.

The Hearing

(14

A hearing took place at 12 noon on 8 July 2013. It was attended by Mr
Edwin Johnson QC for the Applicant with Ms Clark of Charles Russell
LLP and Mr Gammon also attending. Mr Greenhalf, the owner of

number 8 also attended.

. Counsel confirmed that there had been some early objections to the

application. However after discussion these had all been resolved and

“accordingly there were now no objections to the application.

The original Order at clauses provided that:

(a) the Manager may at any time with the approval of the High Court
(b) Terminate or vary all or any of the provisions of the Scheme or
exclude part of the Estate from the Scheme if a change of

circumstances shall make it appropriate”

. The Applicant is the successor in title to the Manager named in the

EMS.

Mr Gammon, company surveyor for the Applicant, made a witness
statement in support of the application. The tribunal was informed
that unauthorised parking in the visitors cars park is an historic and
ongoing problem for the following reasons;
e The residents are not able to apply for a parking permit to park
on the adjoining road
o Third parties/neighbours/visitors part in the parking area to

avoid incurring parking charges




e The parking area is sometimes used for illegal and immoral

purposes

10. Under the terms of the scheme the residents are not permitted to park
on the parking area although each freeholder is required to contribute
1/15 of the cost of maintenance. The Applicant wishes to avoid
confrontation with the residents by seeking to enforce those parking

restrictions.

11. Further the estate is providing a negative yield when the costs of
administration, management and service charge collection are taken

into account.

12. In addition as the Estate is held both by and in trust for a “charity” for
‘the purposes of section 117 of the Charities Act 2011 the trustees’ duty

is to “maximise returns for the benefit of the beneficiaries of the trust”.

13. The car parking issues have steadily increased with rising levels of car
ownership. Informal discussions were undertaken with residents as
early as 2007 to try and reach agreement. Early proposals were not
acceptable to residents. In April 2010 PRP architects were instructed to
review the site and design a redevelopment scheme to include 15 car
parking spaces and two new houses, but once again the scheme was
unacceptable to residents. The Applicant then submitted a planning
application and the residents were consulted and made representations
to the LPA.

14. This revised scheme provides for the construction of 2 new units and
for 19 car park spaces: 15 for the houses, one for each of the new units
and two to be designated as disabled car parking spaces. On obtaining
planning permission the Applicants have made this application to the

tribunal for variation of the scheme.

15. The benefits said to arise from the scheme include;




» The residents being granted a licence to occupy a parking space
which is a substantial benefit given that they currently have no
right to park

» The capital expenditure of creating the car parking scheme will
be borne by the Merchant Taylors’ Boone’s Charity as part of the
overall development, this cost being estimated at £200,000.

» The current required refurbishment of the car park will no
longer be required

» The ongoing liability for maintenance of the car park will be
reduced to 1/17th share rather than 1/15t as at present. The areas
to be maintained will be reduced.

» The open market value of the existing houses will be increased
by around £10,000 per property on the basis that the properties
will now benefit from a licence to park.

» For the Applicant there will be capital receipts of around
£300,000.

» The modernisation of the scheme will result in a more workable

arrangement and fewer management responsibilities

16. The tribunal heard that the residents had specifically requested that a

17.

new entry barrier be installed. It was proposed that the anticipated
capital cost of approximately £2-2,500 of the barrier should be borne
by the residents because they had asked for it. However on questioning
it was confirmed that the installation of the barrier is required as a

condition of the planning consent.

The variations have been developed and the tribunal was provided with
what is described as the “Third Draft” which has been agreed with the
residents. It is asked to make a variation to the estate management
scheme on that basis. The variations include the new units and provide

for a contribution of 1/17th rather than 1/15t" to the annual costs




The tribunal’s decision

18. The tribunal was satisfied that it was appropriate to grant an order

varying the scheme for the reasons outlined above.

19. It does however consider that the costs of the installation of the barrier
should be borne by the Applicant given that such installation is a

requirement of the planning consent.

20.It therefore orders that the scheme be varied in the form outlined in the
Third Draft of the scheme attached to this decision save that
amendments should be made to clause 7(b) to remove the reference to
a contribution to the cost of installation of the barrier and subsequent
improvement or replacement and any other necessary consequential
amendments necessary.

S O’Sullivan
17 July 2013
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(a)

(b)

All sums payable to the Manager by any Owner under any of the provisions of
this Scheme which shall not have been paid to the Manager before the
expiration of 28 days after the Manager shall have notified the amount thereof
in writing to the Owner by whom the same are payable and demanded
payment thereof shall be a charge on that Owner's property enforceable as
mentioned in Sub-section 8 of Section 19 of the Leasehold Reform Act 1967
subject however to the provisions of the following Sub-clause (b)

Provided that any such charge and the powers of the Manager for enforcing
the same shall be postponed and take effect in all respects subject to any
mortgage or charge effecting the Enfranchised Property or any part thereof
whether effected before or after the date of this Scheme coming into force and
being a charge upon the premises either registered at H.M. Land Registry or
under which the charge or mortgagee is entitled to possession of the title deeds
and the Owner of any such charge or mortgage shall have the right to make

further advances to rank in priority to the charge arising under this Scheme

Notice of any document effecting or evidencing a change of ownership of the

Enfranchised Property (together with a certified copy of such document) shall be

served on the Manager within one month of such change and the Manager shall be

entitled to charge a reasonable fee for the registration of the same Pending service of

such notice the Manager shall be entitled (without prejudice to its rights against the

new Owner) to continue to treat the former Owner as an Owner of the property

The manager may at any time with the approval of the High Court

(a)

(b)

Terminate or vary all or any of the provisions of the Scheme or exclude part of
the Estate from the Scheme if the change of circumstances shall make it
appropriate and

Transfer all or any of the powers rights and obligations conferred by the
Scheme on the Manager to a Local Authority or other body (including a body
constituted for the purpose)

49




6.

The Owner shall comply with and carry out the following restrictions and obligations

()

2)

€)

(a)

(b)

(©)

(d)

The Owner shall be bound to insure to the full re-instatement value the
Enfranchised Property against loss or damage by fire explosion storm
or tempest with insurers of repute and whenever required will produce
to the Manager the policies of such insurance and receipt for the
premium payable in respect thereof for the current year

If any Owner shall make default under the preceding Sub Sub-Clause it
shall be lawful for (but not obligatory on) the Manager to insure the
property in question and the premium paid and the Managers
reasonable costs and expenses in connection therewith shall be payable
by the Owner and shall be charged upon the said property

The Owner shall apply all monies received under any insurance in
rebuilding and re-instating the Enfranchised Property as previously
erected or in such other manner as shall have been previously approved
by the Manager such works to be carried out to the reasonable
satisfaction of the surveyor of the Manager and if such monies be
insufficient for such purpose the Owner of such Enfranchised Property
shall make good the deficiency

Provided always that the provisions of this Sub-Clause shall not apply
to an Owner who is possessed of an interest in the Enfranchised
Property which at the time of its creation was less than a term of seven

years

The Owner shall pay to the Manager the sum or sums of money which the

Manager shall expend in respect of the water rate payable for the Enfranchised

Property

(a)

Subject as hereinafter provided the Manager shall be entitled at such
time as the Manager shall think fit to provide for the making of a
separate connection from the Enfranchised Property to the main water
supply at the Owner's expense provided that the Manager shall only be

entitled to exercise such rights against an Owner who persistently

(]
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(4)

(b)

(©

(d)

(a)

(b)

(c)

(d)

delays in the payment of water rates in respect of the Enfranchised
Property

No separate connection from the Enfranchised Property to the mains
water supply shall be made save with the consent and in accordance
with the specifications and under the supervision of the Manager

The Manager's reasonable costs in carrying out the said works giving
the said consent drawing up the said specifications and carrying out the
said supervision shall be payable by the Owner and shall be charged
upon the Enfranchised Property

Provided always that the said costs and expenses shall not be payable
by an Owner who is possessed of an interest in the Enfranchised
Property which at the time of its creation was less than a term of seven

years

The Owner shall from time to time and at all times well and
substantially repair and maintain and keep repaired and maintained the
Enfranchised Property and all additions thereto and all party and other
walls sewers drains pipes cables water courses and other appliances
thereto belonging

The Owner shall paint twice over with good quality paint the outside of
the Enfranchised Property where it is at present so painted every five
years the first such painting to take place in the year 1982

All interior walls which are common to the Enfranchised Property and
any adjoining premises are party walls and shall be maintained by the
Owner and the owner of such adjoining premises jointly any difference
as to the amount or amounts to be paid by the Owner and the owner of
such adjoining premises to be settled at the expense of such owners by
the Surveyor of the Manager whose decision shall be final and binding
on all parties

The Owner shall not alter the colour of the external decorations (other
than the front door) of the Enfranchised Property without the consent
of the Manager
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