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PROPERTY CHAMBER
FIRST ~ TIER TRIBUNAL
LAND REGISTRATION DIVISION

2017/8190
INTHE MATTER OF A REFERENCE FROM HM LAND REGISTRY
LAND REGISTRATION ACT 2002
BETWEEN
TRACY HARKINS
APPLICANT
and
LAURENCE JOHN HALLMAN
RESPONDENT

Property Address: 19 Durham Avenue, Bootle L30 1RE

Title Number: MS254289

Before: Mr Simon Brilliant sitting as Judge of the Property Chamber of the First-tier Tribunal

The Chief Land Registrar is directed to give effect to the Applicant’s original application dated 24 June
2016

Dated 18 July 2018
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INTHE MATTER OF A REFERENCE FROM HM LAND REGISTRY
LAND REGISTRATION ACT 2002
BETWEEN
TRACY HARKINS
APPLICANT
and
LAURENCE JOHN HALLMAN
RESPONDENT

Property Address: 19 Durham Avenue, Bootle 1.30 1 RE

Title Number: 318254289

Before: Mr Simon Brilliant sitting as Judge of the Property Chamber of the First-tier Tribunal

Sitting at: Civil & Family Court, 35 Ver
by o b

non Street, Liverpool L2 28X

On: 13 April 2013
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made a linancial conrioulion o the A ;H;nz on

"

contributed to the morrgage repayments. She also says that it was aoreed between the parti

onanumber of occasions, including priorto her moving in, that they would have a joint interest

LA

On 29 July 20186, the respondent objected to the original application. He says that there was
iever any agreement that the applicant would acquire an interest in the house and she has not
made any financial contribution to the acquisition or improvement of the house, and has not

made any contributions to the mortgage repayments.

6. On 14 February 2017, the dispute was referred to the tribunal under section 73(7) of the Land

Registration Act 2002.!

7. My task is to determine whether the applicant has any interest in the house. If she does, she is
entitled to enter a restriction on the register. The parties have also invited me to determine, if
the applicant does have an interest in the house, what the amount of her share is. [ have no
Jurisdiction to order a sale of the house. I should also make clear what ['am not taking into
account in coming to my decision. [ do not take into account how the parties have behaved to
each other (save in respect of financial matters), the parenting skills of either party, the sexuality
of either party or the without prejudice letters and discussions which took place after the parties
separated in 2016. There is no agreed valuation of the property. It is no part of my task to

l”f@”ﬂsﬁﬁ what the valuation is.

The witnesse

The applicant gave oral evidence She called Ms Marianne Liversace to give oral evidence,
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The propositions below are derived from Oxley v Hisc

1L

n 211, Stack v Dowda

200712 AC432, and Jones v Kernott [2012 1 AC 776 and the analysis contained in paragraphs

1-023 and following of Megarry & Wade’

s The Law of Real Property, eighth edition 2012

It frequently happens that land is purchased in A’s name alone, but B claims an interest in thi

property by reason cither of some contribution direct of indirect to its acquisition or from hav ing

made some imnprovement To succeed, B will have to demonstrate (1) a common intention

hat both parties s should have a beneficial interest in the property; and (2) that B acted to her
detriment on the basis of that common intention so that it would be in 1equitable for Ao deny B

an interest.

The burden is on the applicant to shov o that it was intended that she was to have any beneficial

interest in the house at all.

Common intention is relevant both as to whether a party has an interest in the property and tO
the amount of that share if she does.
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ind  conditions, 1t s now clear that the common intention may be inferred from the

parties’ whole course of conduct in relation fo the property.

In cases, where a common intention as to beneficial in ownership cannot be inferred (and there
IS No express agreement), an intention can be imputed. An imputed intention is one “which is
attributed to the parties, even though no such actual intention can be deducted from their actions
and statements, and even though they had no such intention. Imputation involves concluding
what the parties would have intended, whereas inference involves concluding what they did

intend.”™

Where the court infers a common intention that the contributor should have an interest in the
property it may then have regard to the whole course of conduct between the parties to
determine the actual share of the parties. The task is to determine the parties’ common intention
as to the shares they should have. This common intention may, and usually will be, inferred. It

will arise from an objective assessment deduced from all of their conduct.

In those cases where it is clear that the parties intended to share the beneficial interest, but it is
impossible to infer a common intention as to the size of each of their shares, then it is
permissible to impute such an intention. Fach party is entitled to that share which the court
considers fair having regard to the whole course of dealing between them in relation to the

property.

The question whether or not an applicant has a beneficial interest in the property is not i

[
jo
47

determined once and for all at the time that the property is purchased, or at the time,

applicant moves into the property. There may be an express, implied or imputed

£y

agreement that the applicant is to have a beneficial interest at any time after the date of the

purchase but before the date when the applicant applies for the entry of a restriction




frod

o

evidernce in the case

e parties that the husband by doing work and

expending mouey on materials for the house s

Lould acquire any benefict oprietary weres

in the house; and that, accor -dingly, in the circumstances s the husbe

interest by virtue of that work failed.
This part of the decision was revers ed by section 37 of the Matrimonial Proceedings and

Property Act 1970 which is headed, Contributions by spouse in mongy or money - ‘s worth to the

i

improvement of property. [t provides:

It is hereby declared that where a husband or wife contributes [n noney or money s worth (o
the improvement of real or personal property in which or in the proceeds of sale of which ¢ sither

or hoth of them has or have a bene

sushand or wife so contributing shall, if

the contribution is of a substantial nature and subject to any agrezment between them to the

contrary express or implied, be treated as having then acquired by virtue of his or her

C" ©

contribution a share or an enlarged share, as the case may be, in that beneficial interest of such

agreed or, i default of such agreement, 4s may Seemn in all

he circumstances just o any court be

the question of the

crce or extent of the
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change of
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In Dibble v Pfluger [2010] Fam Law 1279 the parties were engaged but never married. The

defendant claimed an interest in a Polish property to the improvement of which he said he had
contributed £6,000. At first instance neither the judge nor counsel had considered section 204y
ofthe 1970 Act. As Ward LJ said in the Court of Appeal, it had not crossed their radar until he
drew it to their attention. It was held that the court ought to have considered whether the £6,000
was a contribution to the improvement of the Polish property, whether it was a contribution of
a substantial nature and whether subject to any contrary agreement, a beneficial interest in the

property was acquired.

The facts

26.
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[n May 2002, the respondent moved into a one-bedroom flat. He was at that time a professional
driving instructor. In October 2002, the applicant started to have driving lessons with him. In

January 2003, the applicant and the respondent began a relationship.

The respondent says that in March 2003 he attempted to finish the relationship. However, the

relationship did continue.

In May 2003, the respondent viewed the house. He says that he did so Jjust with his teenage

children. The applicant says that she accompanied him to the viewing. Shortly thereafter, the

.‘

was in June 2003, just before he moved in, that he rel:
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the house to the applicant. He says that in July 2003 a October 2003 he again attempted to

itionship, and that the house was bought for himself and his children and not for
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condition of her moving in that the kit

s

arried out. She says the money borrow ed 1o d

expenditure.

The respondent denies that he ever agreed to put the applicant’s name on the mortgage. [nJune

1

2003, the relationship with the applicant was unstable and he purchased the house for himself

and his daughters, not as a home for the applicant. He says that that when she moved into the

house the applicant flatly sed to pay anyt thing towards the - household expenditure, stating
& t =
that he would have to pay all the b bills whether she lived there or not. If he was not prepare

wholly to support her and the children, she would not live with him,

The applicant say s that, from the time 0 s{ moving into the house, she made regular ¢ contributions
of £400 per month to the resp ondent towards the household expe enditure which he deposited in

his single account. The applicant received benefits of approximately £540 per mo ynth after the

borm. The respondent denies that the applicant made any payments to the

o the household expenditure
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On 24 February 2009, the parties separated following an argument. The applicant left the house
with the twins and went to stay at her mother’s home. Shortly thereafter, the applicant secured

her own flat. In July 2009, the parties reconciled and the applicant and the twins returned fo the

house.

The applicant says that, because of her past experience, it was of the utmost importance to her
that the ownership of the house was discussed. She said that it was agreed expressly and without
ambiguity that her name would be put on the mortgage. The respondent acknowledged this and
promised that he would make an appointment with a mortgage adviser as soon as he had time

to organise this. The respondent denies this,
o

The applicant says that she continued to contribute at least £400 per month out of her £540 per
month benefits. This was given to respondent in cash for him to deposit in his single account

from which the mortgage repayments were made. The respondent denies this.

In March 2012, the applicant began work as a classroom assistant. The applicant says that she
then began to contribute approximately £700 out %)E‘ her salary of about £300 per month towards
the household expenditure. This was handed to the respondent in cash, which he continued to
pay into a single bank account, towards the household expenditure. The respondent denies this.
He says that, in May 2012, the applicant began to contribute £400 3 month towards credit card

bills.

In January 2013, the parties became engaged. The respondent says this was plaster (to stick a
troubled relationship together). The applicant says that the parties again discussed the applicant

becoming a joint owner of the house. The respondent told her that he would do so as soon as he

. . S a e CEES e b N
could, but it was difficult as he w

o

s self-employed.




directly into the jot

, but began paying
account.
45, The applicant says that, in 2013, the parties decided turther to improve the house by replacing
rotten windows and doors, rather than putting the money towards their wedding.
46. There is an undated agreement between th pondent and Pioneer Home Improvements
indows and a door at the house [63-64]. The total cost was

for the installation of new wi
paid out of the joint

of £400.0n 2

Supplies
8§ August 2013, the deposit of £400 W
aid out of the joint account as a part pay ment

£4.400 with a depos
ount [134]. On 30 October 2013, £2,725 was p

of £4000[132]. On3 October 2014, t of £1,275 was paid out

ace
he final pa

of the balance

of the joint account (127}

g March 2015, 1 parties took out a joint loan of £10,000 with Santander

47, On i
ondent’s name

er the deduction of an existing
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balance, a
utstanding [621 amounted to £1 12441 and this was paid into the joint a¢

2015 [Li0]
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interest in the house at this time. Th
respondent bought the house prior to the cone eption of the twins. [ consider that he boug
for himself and his daughters. It was to enable them to live with him when convenient and also

as an investment for his daughters. The respondent has a continual concern about his finances
as his relatively modest earnings as a driving instructor made it difficult for him to find the
money to pay his outgoings. [ do not consider that in 2003 or 2004 he was prepared to share the

ownership of the house with the applicant.

lam supported in this view by a long and detailed letter written in August 2016 by the applicant
to the district judge dealing with a family matter. The first reference to the respondent saying
he would now put the applicant’s name on the mortgage was in 2013 when they became

engaged. There is no reference in this document to the respondent making such a promise at
any earlier time. Nor is there any express reference to this in the applicant’s statutory declaration
dated 14 June 2016. [ therefore find positive evidence that there was no common intention

when the applicant moved in that she was to have a beneficial interest in the house.

The applicant's bank statements in the trial | bundle only start at 2009 [67]. It is not possible ¢

me (o say from any of the bank statements whether mone y taken out from the applicant's
account was to pay to the respondent for household expenditure or was spent by her on her own
needs (the respondent sugges ting that she has a gambling habit). Nor is it possible for me to
say whether the cash going into the r respondents’ nummerous bank accounts came from his driving

pupils or from the applicant. Eithe r way, in the period 2004 to 2013 I ace cept the respondent’s

positive evidence that the parties did not have a joint intention that the applicant should have a

il

ey s

The engagement in January 2013 was of significance. [t showed a greater

parties to each other. [ do not accept the respondent's evidence that it was mere sticl king plaster.

b

The applicant's evidence, which [ acce ept, is that the respondent at that time said he had spoken
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13013, As this was a joint account the appl licant was paying towards those impro

is entitled to a beneficial mterest in the house accordi

[ consider the opening of the joint account in August 2013 as being of ¢ snsiderable significance.
It is the first time that the parties had poole .d their resources, the applicant paying her salary into
it In addition, it is clear that the parties were paying for a joint household insurance from 2015

at the latest.

On all the evidence [ infer that from January 2013 the parties did have a common intention that

the applicant should have a beneficial interest in the house.

The remaining question relates o the amount of applicant’s interest. I have to ool at all the

relevant circumstances to tmpute what the common intention of the parties would have been.
The parties’ relationship while they lived in the house began in April 2004 and ended in
December 2016. That is 12 V2 years. The parties’ relationship after their engagement in January

2013 ended in D(iii‘lizbéii' 2016. That is 4 years. This equatesto 32%0 fthe time they arties spent
M H I

i}"”‘ih@f In addition the ap slicant nas C%}Ei‘if‘;bﬁiﬁéi {QW&E@S improvemenis. gu{éif.il the best fcan,
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[ determine the applicant’ interest as 35%.
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61.

one half of the costs. The applicant is entitled to £16 per hour for the time she spent preparing
the case and attending the hearing. She is also entitled to be recompensed for any loss of wages

and out-of-pocket expenditure, such as postage and printing costs.

Given that the parties will have a continuing refationship in respect of the well-being of the
twins, the applicant may consider it wise not to make a claim for costs. If she does choose to
make a claim for costs she must send a schedule of the time spent and out-of-pocket expenditure
to the respondent and to the tribunal within 28 days of receiving this decision. The respondent
must then send to the applicant and to the tribunal any response within 28 days of receiving the

applicant's schedule.

Dated this 18th day of July 2018
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BY ORDER OF THE JUDGE OF THE PROPERTY CHAMBER OF THE FIRST-TIER
TRIBUNAL









