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which they were condulted by the appellants themfelves, and
from whence they viewed the circumjacent places within the faid
parith, as appears by their report. As to their not perambulating
the whole parifh, there was no reafon for fuch perambulation,
fince the libel, whereon the commiflion was founded, related
only to the eaflt end of the parifh of St. Ninians, for a divifion
whereof the fuit was exprefsly brought.

With regard to the objeltion, that all the heritors were not .
{fummoned in the original action, it {ufhiciently appeared by the
decreet therein, that as well the Duke of Montrofe and his mo-
ther and her hufband, as the then mafters (the fole managers) of
Cowan’s Hofpital were all duly {fummoned.

It was to obviate every colour of obje&ion for want of a fuffi-
cient perambulation, that the Lords of Seflion, before determin-
ing the reafons of redution, granted commiflion for a new pe-
rambulation, and to take the depofitions of the heritors upon
their rentals, extant in procefs. And when the appellants peti«
tioned againft fuch new perambulation, &c. and prayed that the
reafons of reduction might be firft determined, as their petition
was only defigned for delay, their lordfhips refufed the fame.

After hearing counfel, it is ordered and adjudged, that the de= Judgment,
cree and interlocutors in the [aid appeal complained of, be reverfed. 13 June
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For Appellants, Rob. Raymond. Tho. Lutwyche,
¥or Refpondent, P. King. Fokn Pratt. '

George Innes, Provolt, Kenneth Mackenzie,

Alexander Falconer, and James Charles, Ca}fe ’1;0'
Baillies of the Burgh of Elgin, and James fat“.‘f;ja’&s’

Ruflell, Beadle or Sexton, - - Appellants 3 v 276.

Maclaurin's

The Minifters of the Church of Elgin, her Crim. Cafes,
Majefty’s Advocate, and John Dundas, P 552
Procurator for the Church of Scotland, - Re/pondents.

3d Fuly 1713.
An Appeal from Interlocutors of the Court of S.[fion, and Decrees of the Court of
Fufticiary founded thercon.
Iutrafion into Cburches.—The Magiftrates of Elgin, being pannelled and cyn-
vi€ted under the acts 169¢, c. 22., and 5711, € 7. of an intrufion into the
Parith Church, and a fine impofed upon them, the Judyment is severfed.

PART of the ancient cathedral church of Elgin was fitted up

for divine {crvice in the modern form, and ufed as the parifh
church of LElgin. Adjoining to this parifh church, but feparated
from it by a wall with a mutual door of communication was a
chapel called the Little or Eaft Kirk, which was alfo fitted up with
pews and defks for publick worfhip ; and of this Lurile Kirk, the
appellants, who are of the epifcopal communion, coutended that

Qe they
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they had the difpofal for religious ufes exclufive of the minifters
of Ligin.

In 1704 Mr. Henderfon, an epifcopal minifter, with confent
and permiflion of the then magiftrates of Elgin, made ufe of the
Litde Kirk for divine worthip; but the minifters of the hurgh
made their complaint to the Privy Council, and their Lordfhips
made an order commanding and ordaining the {heriff of the coun-
ty of Elgin to put and keep the faid minifters in peaceable poflef-
fion of the {aid Little Kirk, and to hinder and debar all other
perfons from making ufe of the {aid Little Kirk in time coming as
they thould be an{werable at their higheft peril. Mr. Henderfon
was accordingly by virtue of this order removed, and the minifters
put and kept in poflc{lion.

In 1712, however, the appellants took a further ftep in exercife
of the contefted right. Having granted leave to Mr. Blair, an.
epifcopal clergyman, to perform divine fervice in the Litile Kirk,

for the benefit of the inhabitants of Elgin who were of that com-

munion, the appellant Ruflell, to whom the keys had been en-

trufted by the minifters of Elgin, delivered them on the 29th of

May that year to the magiftrates, or opened the doors for them,

;zho with Mr. Blair accordingly took poffeilion of the Little
irk,

The refpondent the procurator for the church, with the con-
currence of her Majefty’s advocate, brought a criminal aétion
againft the appellants, and alfo again{t Mr. Blair, before the Lords
of Jufticiary, for an intrufion into the faid Little Kirk, as being
contrary to the alt of parliament 169¢, c. 22. and the I'oleration
A& 1711, c. 7. and demanded the reftitution thereof to the mi-
nifters of Elgin, and that the appellants might be affefled in
damages: but as to Mr. Blair the profecution was foon after
dropt.

The appellants made defences, the magiftrates infifting upon
their right to diipofe of the faid chapel; and the Lords of Juftici-
ary 1n confideration of what was alleged on either fide, before
they would give their final judgment, remitted this point to be
determined by the Court of Seflion, viz. ¢ Whether or ‘not the
¢¢ place called the Little Kirk then poflefled by the epifcopal
¢ miuifter, be a parith church or part of the parith church of
¢ Elgin.”

Parties accordingly were heard before the Court of Seffion, and

on the 24th of July 1712, the Court ¢ allowed a conjunét pro-
_ ¢ bation to Loth parties for proving if or not the faid Liztle Kirk

€¢ be habite or reputed to have been antiently the cheir of the

faid church called St. Giles’s, or part of the faid Great Church;
or how far the faid Litcde Kirk, either in the time of prefbytery
or epifcopacy, has been pofleflcd by the minilters of Elgin, by
preaching, baptizing, catechifing, or marrying therein; and

how far poffefled by the magiftrates and town council for other
¢ yfes, exclufive of the faid minifters.”

Witnefles were examined, and the Court of Seflion on the 16th
of December 1712 ¢ Found it proved, thac the place now called

¢ the
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¢¢ the Little Kirk has been habite and reputed to have antiently
¢¢ been the choir of the church of Elgin called St. Giles’s church,
¢¢ which is the parith church, and that the faid Little Kirk is a
¢¢ part of the faid St. Giles’s church ; and that both in the times
¢ of epifcopacy and prefbytery, the faid Litzle Kirk has been
¢ made ufe of for divine fervice, for preaching, baptiling, and
¢¢ catechifing therein: and find it not proved, that the magiftrates
¢¢ of Elgin have employed the f{aid Little Kirk for any other ufes
¢¢ exclufive of the bithop and miniflers their ufing and poffefling
¢¢ thereof : and therefore find, the faid place called the Little
¢¢ Kirk of Elgin is pait of the faid St. Giles’s church, the parifth
¢¢ church of Elgin,”
The proceedings of the Court of Seflion being reported to the
Lords of Jufticiary, the appellants preftnted a petition to their
Lordfhips, ftating that the interlocutor of the Court of Seflion of
the 16th December was void, not being figned the day it was pro-
nounced, and feveral alterations being made upon it the day after :
but the Lords of Jufticiary pronounced an interlocutor on the gth
of February 1712-13, which, after reciting the faid interlocutor
of the Court of Seffion, ¢ Found that the prefent eflablithed
¢ minifters their entrufting James Ruflell with the keys of the
¢ Little Kirk, and his refufing to deliver the fame to the faid
¢ minifters, but delivering the fame to Mr. Blair. or opening the
| ¢ faid Liuttle Kirk for his ufe, relevant to infer an arbitrary pu-
| ¢ nifhment, damages, and expences againft the faid James Rufiell 5
¢ and alfo found that the magiltrates their turning the faid efla-
¢ blifhed minifters out of the poflfeflion of the faid kirk, and put-
| “ ting the faid Mr. Blair in pqffcflion of the fame relevant to
¢« oblige the magiftrates to repone the faid eftablithed minifters
; ¢ to the peaceable poflcflion of the {aid Little Kirk, and to infer
¢ bitrary punithment, damages, and expences againft the

an ar y puni , ges, p g
¢¢ {aid magiftrates; repelled the defence proponed for the magi-
¢ ftrates and James Ruflell; and remitted them and the libel as
¢¢ found relevant to the tnowledge of an aflize,”

After a proof taken before the jury, they by their verdi&
¢ found that James Ruffell had the trult of the keys of the faid
¢¢ Little Kirk, and that the magiftrates with Mr. Blair took pof-
¢ feflion of the {aid Liitle Kirk upon the 29th of May 1712.”
After this verdict was returned, the Court of Jufticiary on the 2d
of March 1912-13 ¢ decerned and ordained the faid magiltrates
‘¢ and their fuccetlors in office, and the faid James Ruflell jointly
¢¢ and {feverally to deliver all the keys of the faid Little. Kirk to
¢ the eftablithed minilters and Kirk Seflion of the faid burgh and
‘¢ parifh, and to put the eltablifhed minillers and Kirk Setlion 1n
¢ peaceable pofieflion of the faid Lutle Kirk, and to pay 30/
¢ fterling as expences, and a fine of 20/ fterling; and ordained
“ Kenneth Mackenzie” (the cautioner for the other appellants)
‘“ to make prefent payment of the faid fums, or be imprifoned till
¢¢ payment thereof.” '

The appeal was brough from ¢ feveral interlocutory orders, Entered,
 or {entences of the Lords cf Sellion of the 2.4th of July and 16th !7 Aprid
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¢ of December 1712, and the orders, fentences, or decrees of the
¢ Lords of Jufticiary of the gth of February and 2d of March
¢¢ 1712-13 founded thereon.”

Argument of the Appellants (a).

The parifh church of Elgin, being large enough for the preiby-
terian congregation, the leave granted by the appellants to Mr.
Blair to perform divine fervice in the Little Kirk, could be no
difturbance to them. |

The magiftrates having merely infifted on their right of dif-
pofing of the faid Little Kirk for holy ufes (4), the words in the
interlocutor of the Court ot Seflion, of the 24th July 1712, allow-
ing it to be proved ¢ how far poflefled by the wmagiftrates and
¢ town-council for other ufesy’ were inferted without reafon.

When the witnefles were examined on both fides, the appel-
lants did fully prove, that the Little Kirk, when ruinous, was re-
paired at the f[ole charge of the magiftrates and community, as a
church belonging to themfelves, diftin&t from the parifh church;
that the feats therein were erelted by the burgefles, and that
no country parifhioners had feats therein, but fuch only as were
burgefles or tenants of the faid town ; that the Bifhop of Moray
and bis Vicar'always adminiftered the facraments, and preached in
St. Giles’s church, and never in the Little Kirk but onlyin 1684,
by the magiftrates’ allowance, when St. Giles’s church was ruin-
ous ; on which occafion the Bithop made application to the magi-
{ftrates and town-council for the ufe of the Little Kirk, and as foon
as the parifh church was repaired, he returned the keys of the
Little Kirk to the magiftrates, thanking them for the ufe thereof,
and ufing thefe words ¢ we found it clofe, and we return it
¢ clofe:” that the Little Kirk hath not within memory of man
been reputed the parifh church or any part thereof, and is of a
different fort of building, and that the magiftates had frequently
difpofed of the fame for religious ufes: that there is no commu-
nication between the Great Church and the Little Kirk, {ave only
by a very fmall door, which has been made in the wall, which
divides the fame, of late years, for the convenience of ringing the
bell : that upon the revolution, when the government was in
ome diforder, the parifh minifters ufurped the pofleffion of this
chapel, but as {oon as the publick affairs were fettled, the magi-
ftrates demanded the keys thereof fromthem, as a place to which
the minifters had no right, and they being fenfible thereof
delivered up the fame accordingly, and they were afterwards
kept by fuch perfons as were appointed by the magiftrates.

But afterwards on the removal of an epifcopal minifter, as not
legally qualified, the prefbyterian minifters in fome meafure pofiefs-
ed the faid chapel by permiflion of the magiftrates, and made ufe
thereof for baptifing, catechifing, and weckly le€tures, which the
refpondents having proved, and having alfo made fome flender

(2) Inthis cafe, on account of its fingularity, it was deemed proper not te abridge the
argument' The Judgmentisal o ftated at length,

(&) This faét is denied by the ref; opdents,
proof
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proof that the faid Little Kirk had been reputed by fome to have
been the choir belonging to the great church, the Court of Seflion
on that evidence, and by taking advantage of the words ¢¢ to
¢ other ufes’” inferted in their interlocutor before mentioned, pro-
ceeded to pronounce their other interlocutor of the 16th of De-
cember 1712, though the appellants had made fufficient proof of
the magiftrates difpofing of the faid Little Kirk to the fame religi-
ous ufes, exclufive of the parith minifters.

Though this lat mentioned inteslocutor was pronounced on
the 16th day of December, yet it was not written fair or figned
by the Lord Prefident on the day it was pronounced as it ought
to have been; but the Court of Seflion did the next day make
{everal alterations thereon, without calling parties before them,
contrary to the a&t 1693. c. 18, whereby the faid interlocutor
became null and void. And when this interlocutor was tranf-
mitted to the lords of jufticiary, the appellants gave in a petition to
their lordfhips reprefenting that it was for thefe reafons become
null and void ; and that they prefumed the truth of the fa&t con-
fifted with their lordfhips own knowledge, as being judges in
both Courts, and offering to make proof thereof if they fhould
be admitted to do fo. The lords of jufticiary however, without
taking any notice of this matter, or allowing the appellants to
produce witnefles (as they could have done) to prove the {ame,
or giving any anfwer thereto, pronounced their interlocutor of
the gth of February laft on the relevancy, wherein the faid void
interlocutor of the Lords of Seflion of the 16th of December

laft is recited as the ground thercof.

Argument of the Refpondents.

‘The cathedral or parith church of Elgin, was at firflt builtin
the form of a crofs, the weft part of which formed the body of
_the church, the eaft the choir, and upon the fouth and north are
two little aifles, and over all a large fteeple raifed upon four
arches in the center.

The witnefles examined in this caufe fully proved, that the
Little K'rk was anciently the choir of the great church; that thefe
two are joined together by a fteeple which ftands upon four
arches, whereof one looks into the great church, and the other
into the Little Kirk ; that the lall 1s built up, but the difference of
the building wherewith it is filled up, is eafily diltinguithable, and
there is ftill a door left in the faid wall, by which people fitting
near to it may in the Little Kirk hear a fermon preached in the
Great Church: That feveral of "the proprietors of the parifh have
feats in the Little Kirk, and it was lately repaired by the Kirk
Seflion : That for feveral years it was the only parith church, the
other being out of repair, and that the prefent parith minifters
have been in ufe to preach, baptife, catechife, marry, and keep
feflions in the faid Little Kirk, and always preached their weekly
fermons on Tuefdays there : and that, as well before as after the
revolution, the parifh minifters of Elgin made ufe of the faid
Little Kirk for divine fervice. All thefe fadts are not only proved

by
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by the witneffes for the refpondents, but alfo by feveral of thofe
adduced for the appellants.

‘The appellants in their defences before the Lords of Jufticiary
pretended to a property inthe Little Kirk, and a right of difpofing
of it as they pleafcd not to holy ufes only, but as a place belong-
ing to the burgh, and employed by the magiftrates as a {chool
houf>, as a publick office for colle&mg taxes, an ordinary
Court for juftices of peace, and a magazine for the faid town.

The interlocutor of the,.16th of December was duly figned,
according to the cultom of the Court of Seflion, notwithftanding
what the p=tition of appaluntruly fuggefts.

‘Though the feveral interlocutors of the Court of Seflion, and
Lords of Jufticiary be warranted by all the rules of equity and
joftice, the appellants have 2ppealed from them, under pretence
that ihe faid Little Kirk was no part of the parith church, but
belonged to the magiltrates of the burgh, and was at their dif-
pofal. But not only tiie fituation of the Lattle Kirk pleads the cone
trary, but the jury have alfo found the contrary ; and it appears
plainly from the proof, that both before and fince the revolution,
the minifters of Elgin have been in a conftant ufe of performing
divine fervice as well in the Little Kirk as the other. And when

Mr. Henderfon in 1704 did intrude into this Lictle Kirk, the

Lords of the Privy Council afcertained the minifters right to the
fame, and ordered them to be put and continued in the quiet
pefleflion thereof ; and fince the act paffed laft Sellion of Rarlia-
ment exprefsly excepts parifh churches from being ufed by any of
the epifcopal perfuafion, they fhould have f{atisfied themfelves with
the indulgence fo granted to them, and not have endeavoured to
difturb the peace, and quiet of the church of Scotland, by dif-
poflefling the faid minifters of the Little Kirk, which thcy were
poflefled of.

After bearing counfel upon the petition and appeal of George Innes
Provoft, and Kenngth Nackenzie, Alexander Fulconer, and ‘fames
Charles Baillies of the burgh of Elgin, in North Britain, and “Fames
Ruffell, beadle or fexton, from feveral z'nter/omtw'y orders, or [fentences
of the Lovds of Seflion of the 2ith of Fuiy and 16th of December
lafly and the orders, f[entences, or dwree.r qf the Lords of Fufliciary of
the gth of February and 2d of March laﬁ, Jounded thereon, made on
the bebalf of the plaintiffs and prefecutors in this caufe, praying the re-
verfal of the faid orders, fentences or decrees ; as alfo upon the anfwer
of John Dundas, Efy. procurator for ihe church of Scotland, and Sir
Fames Stewart, Bart. one of her Majefly’s Solicitors for Scot/and Jor-
her Maje;'y's mterg/’, and due confideration of avlat was offered there-
upon :

PI‘ is ordeved and ad/udged oy the Lords Spiritnal and Temporal in
Pavhament ajlembled, that the feveral interlocutery orders, or [entences
of the 2ath of Ful y and 16th of December laff, and other Jubfequent
orders complaz ved of in the faid appeal, fi:all be and they are hereby re-
verfed ; and it is further ordeved and adjudged that the faid appellants
be quieted in the pqﬁ fion of the Little Church in E/gzzz, it being 7o part
of the Purijp Church ; and that tie faid refpenderts do . repay 1o the faid

app ¢llants
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appellants the cofts and fine adjudged by the faid Lords of jufliciary te

the faid refpondents.

For Appellants, Rob. Raymond, Tho. Lutwycke.
For Refpondents, Fohn Pratt, P. King. '

This being the only inftance of an appeal from the Court of
Jufticiary that has been decided upon in the Iloufe of Peers, it
has at different periods met with much conflideration. A fhort
ftatement of the falts is given by Lord Kaimes in his law tralls,
P- 2763 and by Mr. Maclaurin in his colle&tion of criminal cafes,
p- §82; but this lalt learned author mentions that he had not

‘been able to get infpetion of the appeal cafes, though a fearch |

had been made for them.”

It does not appear that any objeftion was flated to the compe-
zency of this appeal, at leaft no traces of fuch objetion are to be
found in the cafes, or in the journalsof the Houfe of Lords. [t
is worthy of notice, on this point of the competency, that in the
appeal of Greenthields v. Lord Provoft and Magiftrates of
Edinburgh, (No. g jof this colleftion,) the fubjet of which was
very (imilar to that of the prefent appeal, an objetion as to com-
petency, though of a different nature from what might have been
{uggefted on the prefent cafe, was then argued and over-ruled.

The objection of the appellants relative to the alleged nullity
of theinterlocutor of the Court of Seflion, i1s not mentioned by
Lord Kaimes or Mr. Maclaurin, and what weight it might have in
the ratio decidend; no where appears.

It may be proper here to mention that in the Journals of the
Houfe of Lords, 26th November 1724, there appears an appeal
from the Court of Jufticiary ; Munro and others v. Bayne, his
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Majefty’s advocate, and others. This appeal {eems to have been .

received without objeltion, but no further proceedings are tobe
found on the Journal xelative thereto.





