CASES ON APPEAL FROM SCOTLAND.

the value of rcol fterling, which were not comprifed in the for-
mer fettlement, aud to which the appcllant had no other right :
and, befides, Sir John, the father, had a perfonal eftate of 20,000/
fterling, which he might have difpofed of at his pleafure, as he
foon atterwards did to the appellant, the profpe&t whereof was a
further inducement to the appellant to join in this entail, and to
fettle the fucceflion as his father defired.

‘After bearing counfel, It is ordered and adjudged that the
petition and appeal be difniffed, and that the faid interlocutors therein
complained of be affirmed.

For Appellant, David Dalrymple. Rob., Raymond.' Will. Ha-
wnilton.

For Refpondents, Tho. Lutwycke.  Sam. Mead.
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This cafe feems to be inaccurately reported in the Diftionary,
vol. 2. p. 431. woce Tailzie,

Sir Peter Frafer of Doors, - = = Appellant;

Ifabel Sandilands, Widow of William Black
Elq; I - Refpondent.

12th Fan. 1718-19.

Prefumption — A pezfon being fued in 1714 by the widow of one to whom, in
1697, he had gianted a bond of penfion for the confideiation of managing the
grantor's law affairs; though never demanded by the grantee during his lite,
the bond is {uppoit-d and the money decerned for.

Holsgreph.— W hether holograph .or not being referred to the oath of the grantor
of a bond, the term is circumduced 2ghinft bim for not deponing.

Cofls.—qol. cofts given againtt the appellant.

o ’&J

]N July 1697 the appellant granted a bond of penfion to the
late Mr. Black, advocate, the refpondent’s huiband, of 10/ fter-
ling per annum, to be paid at Whitfunday and Martinmas by
equal portions, with interelt after the refpective terms of pay-
ment. The bond mentioned the confideration to be for Mr.
Black’s pains and management of the appellant’s law affairs, and
that it was to continue fo long as the appellant had any law affairs.
In July 1713, Mr. Black afligned the faid bond to the refpondent
in truft for his children.

In 1515 the refpondent, after her hufband’s death, brought an
altion againft the appellant before the Court of Seflion for pay-
ment of the faid bond and interelt ; ftating that Mr. Black did,
from the time of the date thereof till his death in Augult 1713,
carefully manage all the appellant’s law fuits and other his affairs,
but that neither the faid penfion, nor any part thereof, had been
paid to him : and that the refpondent, after her huibzud’s de-
ceafe, applicd feveral times by herfelf and friends for payment loi:’
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the money due upon the faid bond, but the appellant always des
clined payment. The appellant contended that the bond was
null, the writer and witnefles not being mentioned and defcribed
therein. The refpondent anf{wered, that the bond being holo-
graph of the appellant, the defignatioa of the writer and witneffes
was not neceflary 5 and infafted that the appellant fhould be obliged
to coufefs or deny whether it was holograph or not. On the
27th of June 17106, the Lord Ordinary ¢ {uftained procefs upon
¢¢ the bond libelled, on the refpondent’s proving the fame holo«
¢ graph; and ordained the appellant to confefs or deny the falk
¢« againft the 15th day of July then next, under the certification
“ contained in the a&t of federunt.” No appearance having been
made for the appellant, the Lord Ordinary, on the 18th of
July 1716, ¢ Held him as confefled, and decerned in terms of
¢ the libel.”

The appellant afterwards prefented a reprefentation, ftating,
that he had been abroad feveral years, and had not had any law
affairs, and that Mr. Black had been paid fcveral fums of money
on account of the appellant’s law fuits, which ought to be de-
dufled from the faid bond, and that the fame never having been
demanded, was to be prefumed to have been paid. The refpondent
aniwered, that if Mr. Black had meant to re-call the bond he
fhonld have given notice to the refpondent’s hufband, that he
might have been at liberty to take other bufivefs: and that in
1713 her hufband had gone on the appellant’s requeft to his houfe,
160 miles from Edinbargh, to fettle fome of his affairs, and that
no prefumption of payment could lie to a bond of this nature.
The Lord Ordinary, on the 25th of July 1716, ¢ Adhered to the
¢ former interlocutor, but fuftained the forefaid defence of pay-
¢ ment as relevant to be proved feripro of the faid deceafed Mr,
“ Wm. Black, or payment to the refpondent fince Mr. Black her
 hufband’s death relevant to be proved feripto vel juramento of
¢ her the refpondent cum onere expenfarum in cafe the appel-
¢¢ lant fuccumb, and afligned the 6th of November next for prov-
¢ ing in the terms above mentioned.” The appellant reclaimed,
but on the 31ft of July, their lordfhips ¢ Adhered to the former
interlocutors, and refufed the defire of the appellant’s petition.”
And on the 16th of November 1716 the Court ¢ Circumduced
¢¢ the term againft the appellant for not proving payment, and
¢¢ decerned and ordained the appellant to make payment and fa-
¢¢ tisfaction tothe refpondent of the faid fum of 10/. of yearly pen-
¢¢ fion from the 12th of July 1697 to the term of Lammas 1713,
¢¢ and of the interelt of each moiety of the faid penfion from thé
¢ term of payment thereof to the term of Lammas 1713,
¢¢ which being accumulated into one total fum was declared to
¢¢ amount to 2821/. 25. 64. Scots, and in like manner to make
¢ payment and fatisfaction of the intereft of the faid penfion
¢¢ from the aforefaid term of Lammas 1713, in time to come,
¢¢ during the not payment thereof.”

Execution being fued out upon this decree, the appellant
brought a bill of {ufpenfion ; and, after difcufling the famé. the
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Colirt, on the 12th of July 1717, ¢ Refufed the bill, and adhered
¢¢ to their former interlocutor.”

The appeal was brought from ¢¢ a dectree of the Lords of Sef- Entered
¢ fion of the 16th of N .vember 1716, and an interlocutor of 123117)::‘:.
‘¢ the 12th of July 1717, and feveral other interlocutors.”

After hearing counfel, It is ordered and adjudged, that the peti- Judgment,
tion and appeal be difmiffed, and that the decrees and interlocutors i;lj;"’
therein complained of be affirmed ; and it is further ordered, that the
appellant do pay or caufe to be paid to the refpondent the fum of 40/s
Jor her cofls in refpelt of the faid appeal. i

For Appellant, Abel Ketelbey. Geo. Lefbe.
I'or Refpondent, Roa Raymond. Will. Hamilton,

| . 1‘-"-'-i.| I . »
. ‘

James Blackwood, of London, Merchant, Appellant; Safc 48,

John Hamilton of Grange, - - Refpondent. 171
13
26th jan. 1718-"19.

Tenor.—The Court of Seffion having reduced a decree of proving the tenor
of a bond, and an adjudication and decrez of mails and duties following
thereupon, for the reafon that it was not proved who were the writer and
witnefles : the judgment is, from the ciicumitances of the cafe, revetfed,
the reafons of redullion repelled, dnd the adjudication fuftained.

Damage ard Interefl. —The Court, in an interlocutor prior to thofe appealed
from, having fuftained the adjudication for the principal fum and intereft, )

w tbout all accumulation, penalties, and expences abatfoever, this latter part
of their judgment is reverfed.

N 1679, Robert Blackwood, late merchant in Edinburgh, the
appellant’s father, deceafed, brought an ation before the
Court of Seflion, againit Alexander Hamilton of Grange, the
refpondent’s uncle, then a minor, for payment of a bond, ftated
to have been granted by John Hamilton of Grange, deceafed, the
father of faid Alexander, and Jane his wife, in the following
manner : that John Hamilton and Jane his wife being indebted
to the faid Robert Blackwood in 1719/ Scots, they on the 24th
of March 1674, granted him a promiflory note for payment
thereof ; but the note not being paid when it fell due, the faid
John and Jane, on the 7th of September 1674, inftead thereof,
granted a bond to the faid Robert Blackwood, whereby they
obliged themfelves, their heirs, &c. to pay 1000/ Scots, part of
the {aid debt, at Candlemas then next, and 719/, the refidue
thereof, at Whitfunday thereafter, with intereft of the faid prin-
cipal fum from the date thercof, and a penalty of 300/. Scots i
cafe of non-payment. And the faid ation al{o contained a con-
clufion againft the minor for payment of a debt of 228/ 2s. 74.
Scots, ftated to have been incurred by his father and mother after
the date of the faid bond. In this a&tion the faid Robert Black-
wood obtained a decree of conftitution in abfence agaiaft the
P2 minor





