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CASES ON APPEAL FROM SCOTLANDJ

Cafe 65. The Commiffioners and Truftees of the

Forfeited Elftates, - - - Appellanis ;
Sir Robert Grierfon, of Lagg, Bart. - Refpondent.

3oth March 1720.

. Forfeiture—=Tailgis.—A father executes an entail in favour of his fon; the
ton incurs an irritancy, but before dcclararor is attainted of treafon: the
Court of Seflion found that the eftate rcturned to the father, though there
was no declarator of the irritancy, and that the irritancy was not purge-
able :~=vpon appeal, the judgment was found null, the Cuurt not havirg
Jurifdiczion.

‘The eftate being held by the fon upon a bafe infeftment from the
father, the procuratory of tefignation in the hands of the Crown not having
been executed, and an a&t of parliament having declared, that the eftates
of waffals attainted were to g3 to fuperiors continuing loyal ; the Court upon
this a%t adjudged the eftate to the father; but their judgment was reverfed
upon appeal,

'IN O&tober 1713, the refpondent executed a voluntary fettle-

ment of his eltate, in favour of his eldelt fon William Grier{on,
whereby he conveyed his eftate of Lagg, to the faid William, and
the heirs male of his body, whom failing to the refpondent’s
{econd, third, and fourth fons refpectively and the heirs male of
their bodies, with feveral other {ubititutions, the laft of which was
to the heirs whatfoever of the refpondent. By this deed the re-
fpondent referved his own life-rent, and his fon William, and the
other heirs fubftituted, were by acceptation obliged to relieve the
refpondent of all his debts: for this latter purpofe the deed con-
tained a provifo, that if at any time the refpondent thould be dif-
trefled with horning, or other diligencée for payment of debt, upon
notice or intimation given thereof to Wiliiam Grierfon, or the
perfon fucceeding to him, they fhould be obliged to relieve the re-
fpondent within fix months after fuch notice ; and the refpondent
referved a power to himi{clf to {ell any part of the eftate for pay-
ment of {uch debt, as he fhould be diftrefled for, to which {ale the
faid William Grierfon and his fucceffors were obliged to confent ;
and if they failed therein, {o that the refpondent fhould not be
relieved within fix months after the date of the intimation or
notice given, and after the figneting of a caption upon a regiltered
horuing againft him, the f{aid William Grierfon and his {uccef-
fors were to forfeit their intereft in the eftate, and the difpofition
was to become void, and the refpondent to return to theright and
pofic{lion of the eftate with power to difpofe thereof as if the deed
had never been executed. "This difpoflition contained a procura-
tory of refignation for the purpofe of obtaining new inveftitures
from the crown, the fupertor, and a precept of fafine ; in virtue
of which precept Wililam Grierfon was infeft on the 2gth and
goth of Oltober 1713, and entered to poflcdlion; but he made
no refignation in the hands of the crown.
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The refpondent on the 29th of April 1714, gave notice to his
fon William, that he was liable to be difirefled for debt, and re-

quired him to concurin the fale of part of the eftate, with certifi-

cation in terms of the before mentioned provifo: and the refpon-
dent continuing to be diftrefled by hornings, captions, and other-
wife, on the 12th of January 1715, renewed the faid intimation
and requifition ; and on thefe feveral occafions, he took protefts
in the hands of a notary publick.

William Grierfon, having been engaged in the rebellion 1715,
was on the 31t of May, 1716 convited and attainted of high
treafon. ‘The appellants thereupon caufed feize and furvey his
eftate, as vefted in them for the ufe of the publick from the 24th
of June 1713.

Againft this feizure and furvey the refpondent in terms of the
alt § G. 1. c. 22. prefented two exceptions to the Court of
Seflion. The firft was, that the forfeiting perfon was not on the
24th of June 1715, nor at any time fince, vefted, in pofleflion of,
or interefted in the {aid eftate, becaufe his right thereto became
void before that time, by negleting to relieve the refpondent at the
periods when he made requifition as before mentioned. And that
before the 24th of June 1713, the refpondent was vefted in the ab-
folute right of the faid eftate by virtue of the conditions in the faid
difpofition. The fecond was, that fuppofing the forfeiting perfon’s
right to the eftate to have ftood good, yet he was infeft therein as
vaflal to the refpondent ; and confequently by his conviftion and
attainder the property which was lodged in his perfon was confo-
lidated with the fuperiority in the perfon of the refpondent, by
virtue of the act 1 G. 1. c. 20. for ¢ encouraging all fuperiors”
&c. ; and that, purfuant to that act the refpondent had on the
22d of O&tober 1716, obtained himfelf infeft in the lands in
queltion, within fix months of the attainder.

The appellants put in anfwers to thefe exceptions, and the re-
fpondent having produced feur feveral inftrumen:s takén by a
notary in the matter of the requifitions and intimations to his fon,
upon which alfo a proof by witnefles was had, the Court on the
28th of Augult 1719, ¢ found it proved that the four inftru-
¢ ments produced are true in their dates, tenors, and contents,
¢ and that the things in the faid inftruments affirmed to have
¢¢ been faid and done were truly faid and done as thercin ex-
$¢ prefled; and found that by the fats fct forth.and afhirmed by
¢¢ the faid inftruments, the right of the exceptant’s fon William
‘¢ was irritated and made void, and that the right and property of
¢¢ the {aid lands and eftate of Liagg and others, defcribed in the
‘¢ exceptions and writs to which they refer, had returned to the
¢¢ exceptant before the term at and from which the efltates of
¢ traitors were by the a&t 1 Georgii vefted in his majefty, and
¢ though there was no declarator of the irritancy, and found that
¢¢ the irritancy was not purgeable: and found that the except-
¢¢ ant’s fon William was va{lul to the exceptant, holding the faid
¢¢ lands and others of his father as fuperior thereof in 15713, and
¢ that the faid holding was not changed before his rebellionf: an:}
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¢ found that in virtue of the act referred to in the exceptions, in«
¢ tituled ¢ an alt for encouraging all fuperiors,” &c. 1f the faid

«« William’s right of the property of the faid lands and others

¢¢ had not been irritated and voided as above, the fame would
¢¢ have been coufolidated with the {uperiority in the fame manner
¢¢ as if it had been by the faid William refigned in the exceptant’s
“ hands ad perpetuam remanentiam : and therefore decerned and
«« declared the full right and property of the faid whole lands
¢ and eftate of Lagg mentioned in the exceptions and writs pro-
“ duced, with the whole rents, profits, and itfues thereof, to per-
“ tain and.belong to the faid Sir Robert Grierfon, the exceptant,
¢¢ in all time coming.”

The appeal was brought from ¢ an interlocutory fentence or.
¢ decree pronounced by the Lords of Seflion the 28th day of Au-

“ guft,” 1710,
Heads of the Appeliants’ dArgument.

In fo far as the {aid decree has relation to the firft ground on
which the refpondent claims, the appellants conceive the Lords of
Seflion had no jurifdition to determine in the cafe, the refpon-
dent’s claim being founded upon a right expectant upon a tailzied
eftate in the perfon attainted, to arife upon the breach of a con-
dition : and therefore the decree fo far as it is founded on that
pofiticn, fhould be annulled (). -

'I'he appellants conceive, that that part of the decree which
has relation to the refpondent’s claim as {uperior is erroneous, for
the following reafons; -

The refpondent was not fuperior to the forfeiting perfon, nor

- the forfeiting perfon his vaflal, according to the meaning and na-

tural underftanding of the alt above recited ; fince by the difpofi-
tion executed by the refpondent, the eftate was fully made over to
the {on, the forfeiting perfon, to be holden of the Crown; and

although the fon, for his own conveniency for a time, did poﬁ'cfs
the eftate by infeftment upon a precept or warrant from the re-
fpondent, and had not atually made a refignation of the eftate
into the hands of the Crown, yet fince he had it in his power to
make that refipnation when he pleafed, and to hold it of the
Crown, the refpondent’s claim to the fuperiority, is but an empty
name. He was denuded of it at leaft by a perfonal right which
was pood againft him the grantor; and this perfona] nght was by
William Grierfon’s treafon forfeited to the Crown, and is vefted
in the appellants for the ufe of the public.

The a&t of parliament being intended for encouragement to
fuperiors and vaflals who fhould continue dutiful and loyal to his
majelty, by giving the vafl1ls a power to hold of the Crown, which
they could not have had without the beneht of this act, and giving
to the {uperior the right of property of the vaflul’s eﬁate, who
{hould commit treafon, to be confolidated with the fuperiority ;
it is plain the 2¢t has relation to fuch fuperiors as had a fixed cer-

(a) ¥ide note at the end of laft cale (No. 64.) on this point of the jurifdi@ion.,
| tain
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tain title to the fuperiority, and, in confequence of it, aninfluence
upon his vaflals, and to {fuch vaflals as were tied to hold of a fub-
je&t fuperior, and could not otherwife hold of the Crown. And,
confequently, the aét has no relatien to the prefent cafe, where
the forfeiting perfon was no longer tied to held of the refpondent
than he pleafed, and where the refpondent had no right or influ-
ence as fuperior over the forfeiting perfon, longer than he thought
fit, and was altually divefted in the forfeiting pcrfon s favour by a
deed under his own hand, though {uch deed remained perfonal.
LEven fuppofing the forfeiting perfon’s title or vaflalage was, in
virtue of the claufe in the alt of parliament above recited, funk
into the perfon of the refpondent, and confolidated with his pre-
tended right of fuperiority, that could fignify nothing ; for ftill
the perfonal right to the fuperiority, and the power of furrendering
the eftate into the hands of the Crown, which was in the forfeit-
ing perfon, would remain entire and be forfeited to the Crown;
and, fo in virtue of that perfonal right, the appellants would be
entitled to the eftate, and could by law compel the refpondent to di-
veft himfelf of the eftate in their favoars, for the ufe of the public.
It was objelted, that by the alt every {uperior is to have the
eftate as if refigned into his hands ad remanentiam : and that if
the forfeiting perfon in this cafe had fo refigned into the refpon-
dent’s hands, fuch refignation would have given the refpondent
full right to the eftate. DBut this is founded on a mifunderftand-
ing of the claufe: the alt does not fay that the fuperior thall have
the fame right as 1f the vaffal had made a voluntary furrender ad
vemanentiam into his hands; but that the lands or tenements
holden of the fubje& fuperiory fhall recognofce and return into
the hands of the {fuperior ; and then it deferibes the effeéts of
that return and recognofcing, that it {hall make the property b=
confolidated with the fuperiority, as if the faid lands or tenements
had been rehigned ad perpetuam remanentiom. . Aund the difference
lies in this, thatif the vaffal made a voluntary {urrender, fuch fur-
render might by interpretation be confirued to be a conveyance or
renunciation of all right the vaflal had to that-fubject, fuppoling
him to have a title diftinct from the right of vaflalage derived {rom
the fuperior. But in virtue of this claufe in the alk of Parlia.
ment, the tenement being to recognofce as holdén of the fuperior;
no more does return but the fee or right of vaflalage : and if the
vaflal had any feparate right diftinct from it, that is not transferred
to the fuperior. And fo in the prefent cale, fuppoling the for-
feiting perfon’s right of vaffalage was funk into, and confolidated
with the right of fuperiority, yet his perfonal right or difpofition
to that very fuperiority, would rema:in entire, forfeited by his
treafon, and would draw along with it the full right to the efiate.

Heads of the Refpondend’s Argument.

(The refpondent is fGlent in his cafe with regard to the allega-
t:on of the appellants that the Court of Sellion had no jurifdic-
tion to determine on the firft ground of his exceptions, but earers
tuuto an argument in fupport of the interlocutor of the Cours
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founded thereon : but this it is unneceffary to detail, as it was
admitted by his counfcl at the bar, and found by the Houlfe that
the Court in fact had no jurifdi@ion thereon.

On the fecond ground of the exceptions the refpondent pro-
ceeds.)

The a&t founded on provides its benefits to all fuperiors and
vaffals in the moft extenfive words : and William Grierfon being
vaffal in the legal fenfe of the word, it does' not alter the cafe
that William Grierfon had a power of changing his {uperior and
holding his lands of the crown: for fince he chofe originally
to hold them of the refpondent, fo long as he continued to hold
them by that tenure, he was to all intents the refpondent’s vaflal,
and would by the law of Scotland have forfeited to him his life~
rent efcheat, &c.

It is true, that William Grierfon might in virtue of the procu-
ratory of refignation have made himfelf vafial to,the crown,and it
is equally true, that if he had been feifed of the eftate by no other
title, this procuratory by his attainder being forfeited to the Crown,
and by ftatute now vefted in the appellants, would have empowered
them to have made refignation as is aboye mentioned, and would
have entitled them to the eftate. But then it muft be obferved, that
William Grierfon was altually feifed of the eftate as vaffal to the
refpondent; and that by the aé&t ¢ for encouraging all fuperiors”
&c. made anterior to the forfeiture, the king grants the eftates of
vaflals attainted to their fuperiors § and it enalls, that the property
upon the vaffal’s attainder {hall be confolidated with the fuperiority.
‘This being the cafe, the very a&t which tranfmitted the procura-
tory of refignation to the crown viz. the attainder of the vaffal,
did by force of the ftatute ¢¢ for encouraging all fuperiors” fﬂ'c.
confolidate the property with the fuperiority, and of courfe barred
the crown, and the appellants who claim under a grant from the
erown, from aficrting any right or intereft in the procuratory of
-refignatron,

. It being referred to the judgesto confider whether the Court of
Scilion, had jurdifdi@ion in this caufe, they report, ¢¢ that it apa
¢t peared that the exceptant claimed by two rights: the one a
““ right expeftant upon an eftate tail in the perfon attainted to
¢¢ arife upon the breach of a condition, whereof we conceive the
¢ Lords of Seflion had no jurifdiction 5 the other claim is as fu-
¢ perior, whereof we conceive the Lord of Seflion had jurifdi&ion.”

Counfel on both fides agreeing with this opinion of the Judges,
on the want of jurifdition, and being heard on the merits as to
the reft of the caufe, It fs refolved and decreed, that the Lords of

Seffion bad no jurifdiftion to proceed and determine upon fuch part of
the faid exception as is above mentioned, and that their interlocutory
[entence or decree, fo far as the fame is forfnded thereupon, be therefore
declared nuill and wvoid : and it is ordered and adjudged, that as to the
Jaid interlocutory fentence ov decyee of the Lords of Seffion, fo far as the
Jawme is founded on that part of the exception whereby the refpondent
claims the faid eflate as for fezted to him as fuperior of his fon William

Grierfon, be reves fc’d atid it is furiber ordered, that the refpondent &3
yemove

o8
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yemoved from all poffeffion of the eflate in queflion which he may have
obtained, and from the receipt of the rents and profits theveof ; and that

the faid commiffioners and truflees of the forfeited cflates, take poffeffion

and receive the rents and profits thereof, and proceed to execute the
powers and authorities in them vefled with rofpeét thereto.

For Appellants, Ro. Dundas. Rob. Raymond.
For Refpondent. Dun. Forbes, Will. Hamilion,

James Farquhar of Gilmillfcroft, - = Appellant;
The Right Hon. Hugh Earl of Loudoun, - Refpondent.

sth May 1720.

Kirk Petrimony.~In 1637, certain vaflals in church lands advanced money to

the Crown, to affift in redeeming a wadfet grant-d to the Earl of Loudoun,
thé lord of erection, upon condition that they fhouid hold of the Crown as
fuperior, and have certain other privileges: in 1633, the fuperiorities of all
chorch lands were gratuitoufly annexed to the Crown; and abuut fame ticne
va(fals who fhouid advance money for redeeming their feu duties were allowed
by his majefty to tieat with the treafury tor that purpofe, and to retain their
feu duties in praportion to the fums advanced. In a queftion between the
wadfetrer and the vaffals, who advanced money in 1631, itis found that
they were not allowed to retain their feu duties, though they had paid money

for privileges, the greateft part of which had been granted to other vaffals
gratuitoufly,

\

PON the Reformation in Scotland, the lands, teinds, and
fuperiorities belonging to monafteries and other religious
houfes, devolved to the Crown ; and the greateft part of them
“were {oon after ereted into temporal lordthips, in favour of cer-
tain perfons called Lords of Eretion. In 1608, the lordfhips of
Keilfmuir and Barmuir, which were part of the eftate which be-
longed to the abbacy of Melrofe, was given to Hugh then Lord
Loudoun, the refpondent’s predeceffor. King Charles the Firft
made a general revocation of all thofe grants as prejudicial to the
Crown, which occalioning difcontents, the lords of creflion af-
terwards fubfcribed a deed called The General Surrender, whereby
they fubmitted to his majefty (under certain reftrictions) their
feveral interefts by thofe grants ; upon which furrender the king’s
decrees arbitral proceeded, which were confirmed in parlia-
ment.

After this, in 1630, 2 contralt was entered into between his
then majefty and John then Earl of Loudoun, whereby the faid
earl agreed to reign and furrender to the Crown the right he
then had to the lands, fuperiorities,” &c. of the lordfhips of Keiif-
muir and Barmuir, and certain jurifditions, for which the Crowi
engaged to pay him 32,000 merks, being ten years’s purchafe ;
whereof 14,0co mertks, in confideration of the jurifdiCtion of
fheriflship; were altually paid, and his majelty granted a wadfet
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