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CASES ON APFEAL FROM SCOTLAND.

Ex parte

The Commflfioners and Truftees of the
Forfeited Eftates, - - - - Appellants ;

George Ogilvie of Lunan, and Mr. John
Ogilvie of Balbegno, Advocate, - - Refpondents.

14th December 1720.

Forfeiture for Treafon.—Kirk Patrimony.—1 G. 1. ¢, 20.—This a for the en-
couragement of vaflals continuing loyal, gave them a right to hold their lands,
&c. of the Crown, in the fame manner as they were held by the fuperior for-
feited tor treafon : but vaflals in church-lands, who had not claimed the benefit
of the ats 1633 and 1661, annexing the (uperiorities of church-lands to the
Crown, and had paid their teu-duties to a fubje€t fuperior, witheut receiving
any new inveftiture from him, were not on his attainder entitled to the
benefit of the faid adt, 1 G. 1. c. 20., but found to have right to hold of the
Crown on payment of the fame feu-duties, &c. as paid to the forfeiting
perfon,

THE lands of Lunan, belonging to the refpondents, were,

before the reformation, holden of the abbot and abbey of
Aberbrothock. After the reformation, the lands, {uperiorities,
and other rights, belonging to that abbey, devolved upon the
crown, and were by the king erected into a temporal lordfhip in
favour of the Marquis of Hamilton, who in virtue of the grant to
him, became fuperior to the vaffals of the abbey, and particularly
to one Guthrie of Lunan under whom the refpondents claim.

~The Marquis of Hamilton conveyed his right to the premiles to

the then Earl of Panmuire.

By ana&t of parliament, 1633, c. 14. intituled ¢ A& anent
¢¢ fuperiorities of Kirklands,”” the fuperiority of all lands,
baronies, &c. erected into temporal lordfhips or livings, as alfo
the whole feu-farms and other rents of the faid fuperiorities for
all years after the day therein mentioned, were annexed to the
crown, referving to the Lords of Erection the feu-farm rents of
their {aid {uperioritics until they fhould be redeemed by the crown
by payment of a certain price as fixed by that at. 'This a&t is
ratified by another act of parliament 1661, c. §3. intituled ¢« A&
¢ ratifying the at of parhament 1633, anent the annexation of
¢¢ his majelty’s property, &c.” In conifequence of thefe atts, the
vaflals who before the reformation held their lands of religious
houfes, and who after the reformation and before the faid alt

1633 held their lands of the Lords of Erection, after the faid at .

1633 became vzflals, and have been entitled from that time to
hold their lands of the crown.

James late Earl of Panmuire being by a&t of parliameat attaint-
ed of high treafon, and his eftate furveyed by the appellants, as
veited in them for the ufe of the publick, the refpondents
by virtue af a claufe in the a&t § G. 1. c. 22. intituled, ¢ 4n A&
“ for enlarging the time to determine the claims on the fo::fezted eflates,”

: prefented
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prefented their exceptions to the Court of Seflion in Scotland,

1G.1.c.20. fetting forth ¢¢that by an a&t 1 G. 1. c. 20. intituled ‘Ax AEt for

¢ encouraging all fuperiors, vaffals’, &e. itis enated, that if any of
‘¢ his majefty’s fubjects of Great Dritain, having lands or tene-
¢ ments in Scotland, in property or fuperiority, thould be guilty
¢¢ of the high treaflons therein defcribed, every fuch offender, who
¢¢ {hould be thereof duly conviled and attainted, thould be liable
¢ to the pains, penalties, and forfeitures for high treafon; and
¢¢ that every vaflal and vaffals in Scotland, who {hould continue
¢¢ peaceable and in dutiful allegiance to his majefty, holding
¢¢ lands or tenements of any {uch offender, who held fuch lands or
¢ tenements immediately of thecrown, thould be vefled and {cized,
‘¢ and are thereby ordained to hold the faid lands or tenements
‘¢ of his majefty, his heirs, and {ucceflors in fee and heritage
¢ for ever, by fuch manner of holding as any {uch offender held
¢¢ fuch lands or tenements of the crown at the time of the attainder
¢“ of fuch offecder. And alfo ftating, that the refpondents held
¢ the lands of Lunan of the late Earl of Panmuire as their {upe-
¢ rior; and that the {aid late earl held the faid lands immediately
¢ of the crown; and that therefore the refpondents were entitled
¢ to hold the lands immediately cf the crown, by fuch manner
¢« of holding as the late Earl of Panmuire held them of the
¢ crown at the time of his attainder.

The Court of Seflion thereupon {a) found ¢ that on the 24th
¢ day of June, 1715, the property of the faid lands of Lunan, and
¢“ others mentioned and defcribed in the faid exceptions and
¢¢ writs forefaid, produced for the exceptants, did belong to the
¢ exceptants George and Mr. John Ogilvies; and that the
¢ {amen held of the late Earl of Panmuire, attainted as their
¢¢ {uperior thereof ; and find that the faid exceptants did do dili-
““ gence in terms of the at of parliament, anno 1 Geo. intituled
¢ An A for encouraging all fuperiors,” &c.: and thercfore found

" ¢¢ and declared in virtue of the faid adt, that the exceptants

¢ George and Mr. John Opilvies had the only right, title, and in-
¢ tereft, to the property or demisium urile of the {aid lands, and
¢ have right to held the famen now immediately of the crown,
¢ with the burthen of a proportion of the debtsin terms of the
¢ late alt of parliament, Anno § Georgii, intituled ¢ An Aﬁﬁr
¢ enlarging the time to determine claims on the forfeited ¢ilates,’ after
“ the form and tenor of the above exception, alls of parliament
¢ above and therein menuoned and writs forefaid produced for
‘“ the exceptants, in all points.”

'Che decree being extrafted, the appeliants brought an ation
for redultion thereof, [letting forth that the decree .was
erroncous, for that the refpondents never were vaflals to the hite
earl of Panmuire, nor was the faid late earl, nor any of his
predeceflors, fuperiors of the lands of Lunan fince the faid

(2}

a& of parliament, 1633, c. 4. annexing the fuperiorities of al}-

church lands to the crown ; but that fince that time the crown
was fupevior of the lands of Lunan, and that confequently

(¢) Na date to this interlocutor is given in the Apre:l Cafe.
| the
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the relpondents were not within the provifions of the A& for en-
couraging all fuperiors, vafluls, &c: And that the refpondents had
not obtained themfelves infeft within the time limited by the alt of
parliament.

The refpondents made defences, contending that though by the
alt 1633, the fuperiorities of church-lands were annexed to the
crown, and that alt was ratified by anotheraltin 1661, yet there
i1s a provifo in the laft recited ak in thefe words, ¢ Itis always
‘¢ declared, that notwithftanding of this aét, any who have potten
¢ or (hall get any new infeftment of fupenorn*,r of Kirklands the
¢t {ame fhall ftand good as to fuch vaflals, who have given their
¢¢ confents to the faid right of fuperiority,” and that the cafe of
the refpondents was comprehended under this provifo : for one
Guthri¢ under whom they claim, in the year 1614 counfcnted to
‘the Murquis of [{amilton’s right of fuperiority (in whofe place the
late Earl of Panmuire came) by accepting a charter from the faid
marquis and being infeft thereon’ (a). And, that although the
refpondents did not obtain themfelves infeft within fix months
after the attainder, yet they otiered a charter in the exchequer to
be pafled in the ordinary form within fix months after the at-
tainder of the late Earls of Panmuire which was proved by two
witne(les 3 and that this was doing diligence to attain poffi/fion, in
terms of the aél of pariiament.

‘The Court thereupon, on the 31ft of O&ober, 1519, found,
¢¢ that there was no grouud for a redudtion.”

The appeal was brought from ¢ an interlocutory {entence or
¢¢ decree of the Lords of Seflion pronounced the 311t of Ocltober
“ 1719”7

' 4

Heads of the Appellants’ Argument.

The refpondents did not hold the lands of Lunan of the late
Earl of Panmuire, they having never been infeft as vaffals to him;
and therefore they can claim no benefit from the claufe in the a&
1 Georgii, which is only in favour of vaflals, Liolding lands of a
fubject fuperior attainted for treafon.

After the aét 1633, neither the anceftors of the late Earl of
Panmuire, nor himlcif, were {eperiors of the lands of Luwan,
but the crown was fup‘.rior, and continaes fo to this day.

With regard to the provifo in the alt 1661, that provifo has
plain relation to new infeftments of {uperiority, granted by thc
crown, with cocfent of the vafluls, to the Losds of Lrection aficr
the year 1633, but hath no manner of relation to infeftments
granted before the year 1633, thofe, fo far as concerns the fu.
periorities being entirely made void by that ac. Thé refpon-

-dents did prove that Guthrie, in whofe right they clain, was 1n-
feft by a charrer from the Marquis of Hamilten in the year 1614 -

but they do not prove that the late Earl . of Panmuire, or any to
whom he fuccceded, did obtain a new infeftment from the
crown of the fuperiority of Lunan, with confent of the vaflal;

(a) It does not appear that any chaster or precept fubfequent to this had beex received
by the vafluls.

and
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and except that had been done, the late Earl could not be {uperior,
or have any benefit by the aforefaid provifo.

With regard to the refpondent’s having offered a charter to the
exchequer, the a&t of parliament requires, that a vaffal fhould
obtain himfelf infeft within fix months after the attainder of his
fuperior, which the refpondents have not done: and the prefenting
a charter in the exchequer was not obtaining theml(elves infeft,
nor a doing diligence to attain pofleflion. Nor have thofe words
in the a& of parliament, do diligence for attaining poffe/fion, any re-
lation to vaffals, but to fuperiors: vaflals were to obtain them-
felves infeft: f{uperiors to do diligence for attaining pofleflion.

But if the refpondents did prefent a charter to be paffed in the
exchequer within {ix months after the late Earl of Panmuire’s
attainder, no reafon can be given why that charter was not pafled,
and the refpondents infeft thereon, other than this that the Court
of Exchequer refufed to pafs it, in regard the refpondents are not
in the cafe provided for by the a&t of parliament for encouraging
all fuperiors, vaffals, &c., as they were not vaffals to the faid late
earl, nor he their {fuperior. And it is certain in falt that the ex-
chequer did refufe to pafs charters upon that act of parliament to
others, who were in the fame circumf{tances with the refpondents,
judging them not entitled to fuch charter, and their cafe not com-
prehended within the act of parliament.

The appellants therefore conceive, that the refpondents are only
entitled to hold the lands of the crown in the fame manner as
they were holden before the attainder of the late Earl of Pan-
muire, and that the refpondents ought to pay the fame feu-duties
to the appellants for the ufe of the publick, that they were obliged
and ufed to pay to the late Earl of Panmuire before his attainder.

W hereas this day was appointed for hearing counfel upon this peti-
tion and appeal, as alfo upon the anfwer of the refpondents ; counfe! ap-
peared for the appellants, and were heard (none attending for the re-
Jpondents), and being aithdrawn ; after due confideration had of what
was offered in this cafe, it is ordered and adjudged, that the interlocu-
ory [entence or decree complained of in the faid appeal be reverfed ;
and it is declared that the refpondents are entitled to hold the lands in
their exceptions mentioned of the Croavn, in the famne manner as they
aere holden before the attainder, of the late Earl of Panmuire ; and
that the re[pondents ought to pay the fame feu-duties to the appellants
Jor the ufe of the public, that they were obliged and ufed to pay to the
late Earl of Panmuire before his attainder.

For Appellants, 2Phi. Yorke, Ro. Dundas.





