CASES ON APPEAL FROM SCOTLAND.,

Ex parte
The Commiflioners and Truftees of the I'or-
feited Eftates, - - - Appellants ;

Sir James Mackenzie of Roy{ton, one of the
Senators of the College ot Juftice, - =~ Re/pondent.

1gth December 1720,

Forfeiture for Treafon —ss Recognition to a loyal Superior.—~1 Gee. 1. ¢. 20.~An
alt of parliament having ena@ed, that the lands of thofe guilty of high trea-
fon, held of fubject fuperiors, thould recognofce and return into the hands of
the {ubje€t fuperior who continued loyal ; John Grant, an attainted perfon,
held his lands of Alexander Mackenzie as his immediate fuperior : this
Alexander was alfo attainted, and he held of Lord Royftoun as his fuperior,
Lord Royftoun holding of the Crown: by the attainder of Grant, Lord

Royftoun was not entitled to the property of Grant’s eftate, but the fame
was forfeited to the Crown.

OHN GRANT of Glenmoriftoun, proprietor of the lands of

Auchnacaldan, &c. being attainted for high treafon, the ap-

pellants caufed his eftate to be furveyed as vefted in them for the
ufe of the public.

The refpondent prefented his exceptions to the Court of Sef-
fion ftating that John Grant, the forfeiting perfon, did
hold the premifes of Alexander Mackenzie of I'raferdale, who
was likewife attainted for high treafon, and that Alexander Mac-
kenzie of Fraferdale held the {fame lands of the refpondent as his {u-
perior : and contending, that as the faid Alexander Mackenzie and
John Grant were {o attainted he the refpondent had right to the
lands and cftate of the {uid John Grant, in virtue of a claufe in
the a&t of parliament, 1 G. 1. c. 20. intituled ¢ Au al? for encou-
¢ raging all fuperiors, vaflalsy’ &c. whereby it is enalted, ¢ that
¢ if any {ubject of Great Britain holding lands or tenements of
¢ a fubject fuperior in Scotland has been or fhall be guilty of
¢¢ fuch high treafon or treafons (as in the faid a&t mentioned)
¢¢ every fuch offender who f{hall be thereof duly convicted and
¢ attainted, fhall be liable to the pains, penalities, and for-
¢¢ feitures for high treafon, and his lands or tenements, held of
¢ any fubject fuperior in Scotland, fhall recognofce and return
¢¢ into the bands of the fuperior, and the property fhall be and
¢ is thereby confolidated with the fuperiority, in the fame man-
¢ ner as if the fame lands or tenements had been by the vaffal
¢¢ refigned into the hands of his fuperior ad perpetuam remanen-
¢ tiam :” and the refpondent therefore prayed that the premifes
might be adjudged to belong to him as fuperior, in terms of the
faid a&t of parliament,

To thefe exceptions the appellants made anfwers; and the
Court, on the 2oth of Auguft 1719, ¢ found that the exceptant
¢¢ had right to the property of the forty-fhilling land of Auchna-
¢¢ caldan, &c., part of the barony of Glenmoriftoun, which were
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¢ holden of the exceptant, as immediate fuperior by Alexander
¢¢ Nackenzie late of Fraferdale, 2nd of the faid Alexander Mac-
¢¢ kenzie by John Grant late of Glenmoriftpun; bv the attainder
¢ and conviction of the faid John Grant late of Glenmoriftoun,
¢ and Alexander Mackenzie late of Frafersaie, fince the
¢ Zath day of June 1715 years, and before the z i day of June
¢ 1718 years, for treafon committed before the 1ft day of June
¢ 1716 years: and found that the exceptant had right to the
‘¢ rents, profits, and iiflues payable for the faid lands and others
¢ from and fince the faid 24th day of June 1715 years, w ith the
‘“ burden of a proportion of the debts in the terms of the act of
¢ parliament 5 Geo., intituled ¢ dn al for enlarging the time to
¢ deteymine claims on the forfeited effates;” and tound, that the
¢¢ public had no right nor intereft therein by the attainder or
conviltion of the faid John Grant late of Glenmoriftoun, and
¢ Alexander Mackenzie late of Fraferdale; and therefore {uf-
* tained the exception prefented by the faid Sir Jamies Macken-
¢“ zie; and found, decerned, and declared accordingly.”

‘The appeal was brought from ¢ an interlocutory {entence or
¢ decree of the Lords of Seﬂion, pronounced the 2oth of Auguft,
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Heads of the Appellants® Argument.

John Grant, the forfeiting perfon, whofe eftate the refpondent
claims, did not hold that eftate of the refpundent as fuperior, but
of Alexander Mackenzie of'Frafczdile, and therefore the eftate
could not recognofce or return into the refpondent’s hands by the
treafon or attainder of John Grant.

If the faid John Grant’s eftate had recognofced by his treafon
or attaindér to any {ubject {uperior, then it muft have recognofced
to Alexander Mackenzie of Fraferdale, he being John Grant’s
fuperior. DBut Alexander Mackenzie having rendered himfelf in-
capable of claiming that benefit by his going into the rebeliion
himfelf, the a&t of parliament takes no place as to the eltate of
John Grant: that eftate is forfeited to the Crown, and to no
{ubje&t {uperior.

The appellants do admit, that in fo far as Alexander Macken-
zie was interefted in the eftate, his right does recognofce and
return to the refpondent; but no more can return to the refpon-
dent than what belonged to Alexander Mackenzie ; that 1s, the
right of {uperiority, but not the right of property, which belonged
to John Grant,

The refpondent contended, that though the eftate would not
have belonged to him by the treafon and attainder of John Grant
alone, yet Alexander NMackenzie, immediate vaflal to the refpon-
dent in that eftate, and immediate {uperior to John Grant, being
likewife attainted, the refpondent thereby became fuperior to
John Grant, and as fuch was entitled to the benefit given by the
all of parliament. But this proceeds upon a miltake, as if the
right and vaifalage holden by John Grant of Alexander Macken-

zie, were, by the treafon of John Grant, extinguifhed, and con-
folidated
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folidated’ with the right that was in the perfon of Alexander
Mackenzie. This, however, will not hold, for the aét of parlia-
ment only declares the right of the vaflal to be confolidated with
the {uperiority, where the fuperior did continue loyal and dutiful
but Alexander Mackenzie having been guilty of treafon, this guile
did hinder John Grant’s right of vaflalage from being confolidated
- with Alexander Mackenzie’s right of’ fuperiority ; and that right
of vaflalage does ftill fubfift, and is forfeited to the Crown. Nor
can the refpondent ever claim the eftate of John Grant by the
attainder of Alexander Mackenzie, unlefs he can firft make it ap-
pear that John Grant’s eftate was lodged 1n Alexander Macken-
zie’s perfon.

A petition was prefented to delay the hearing, by the refpon-
dent’s agent, praying, ¢ In regard the petitioner has not received
‘¢ the remittances from Scotland he expelted, and being unable
‘¢ to raife money at this junlure for defraying the expences in
‘¢ this caufe; that the time for hearing the fame may be en-
¢ larged.” The Houfe being inforined, that the appellants’

counfel were attending, proceeded to hear the appeal, and mads
the following order thereon :
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Whereas this day awas appointed for hearing counfel upon this Jedgment.

appeal, as alfo upon the anfwer put in thereto ; counfel appeared for
the appellants and were beard (none attending for the refpondent), and
being withdrawn ; after due confideration of what was offered in this
cafey it is ordered and adjudged, that the interlocutory [entence o
decree complained of in the [aid appeal be reverfed.

For Appellants, Ro. Dundas. Sam. Bead.

The Commiffioners and Truftees for the a
Forfeited Lftates, - - - Appellants ;

Sir George Stewart of Balcatky Bart. Heir
of John Stewart Efq, of Grantully, de-

ceafed, - - = Refpondent,
21{t Dec. 1720.

Forfeiture for Treafon.—Recognition to a loyal Supericr.—1 G. ¥. ¢, 20.—An all
of parliament gave to fuperiors, continuing dutiful and Joyal, thec eftates of
attainted vaﬂals to a weie¥ rlaiming the eftate of his vaflal, icis objeted,
on the 12th of September 1719, that he had not continued dutiful and loyal,
but had correfponded with the Pretender, entertained him at his houfe, and
given him a prefent of plate ;: the Court of Seffion, on the 29th of O&ober,
two days before their powers expired, granted the obje€tors a proof ; and no
proof being adducted on the 31ft, circumduced the term againft them; and
decerned in favour of the claimant : the judgment is reverfed.

OHN STEWART, late of Iynachin, attainted, was feiled
and poffefled of the lands of Borlick, and Mill thereof,
which he held of John Stewart of Grantully, as his {uperior.
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