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No. 60 ’of this Colle&ion, it is not neceflary to be further dated. 
No printed cafes in the prefent appeal were fouud 5 perhaps none 
might be printed.

The Commifiioners and Truftees of the
Forfeited Eflates, - Appellants;

John Hog, Merchant in Edinburgh, - Refpondent.

18th Jan, 1720-2 T.
1

-^-Forfeiture fcr Treafon. —  A difpofition held infffedlual to convey an* 
eftate, which was executed by a truftee, and not contented to by the Irufler.

T 1 PON the attainder of the Vifcount of Kenmuir for high 
^  treafon, the appellants caufed feize and furvey the ancient 
eftate of the family. The refpondent by virtue of the aft 5 G . 1. 
c. 22. put in his exceptions to the Court of Seflion, againft the 
faid furvey, in fo far as concerned fome houfes and lands, lying 
near the town of New Galloway. He dated that he had pur- 
chafed thefe houfes and lands from George Hume of Whitfield, 
with confent of Captain James D alzell; and he produced a dif- 
pofition in his favour with fafine thereon, dated in 1712. Both 
thefe perfons were attainted after that date, for high treafon.

The appellants dated in anfwer to this, that the edate of Ken­
muir, was about the year 1643, charged with fo much debt, that 
it was judged expedient to purchafe decrees of apprifing to be held 
by a trudee for the behoof of the Vifcounts of Kenmuir. That 

- accordingly a decree of apprifing was purchafed for this purpofe 
in 1646, which after fome mefne conveyances came to the hands 
of George Hume of Whitfield, dill as a truftee ; and he v/as 
feifed in the edate by virtue of a charter from the crown in 1701. 
Thar this George Hume, in 1711 transferred his trud right to 
Captain James Dalzell, but the latter was not infeft; and that the 
conveyance by Hume and Dalzell to the refpondent was void, 
being made by the trudee, without any confent by the vifcount 
of Kenmuir.

The Court of Seflion on the 15th of September 1719, “  found 
<c that neither William late Vifcount of Kenmuir, George 
«c Hume of Whitfield, nor Captain James Dalzell, were entitled 
fC unto the tenements and acres mentioned in the exception, in 
u  their own right, or to their own ufe, or any other perfon in 
“  trud for them on the 24th of June 1713, or at any time fince ; 
“  and found that the refpondent was then, and has been ever 
tf fince, veded in the right of property of the premifes.”

The appeal was brought from 4< an interlocutory fentence or 
t( decree of the Lords of Seflion, made the 1 cth of September 
“  1719-’*
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Entered, 
18 Dec. 
1719.
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Judgment, 
lX Jan.
17*6-1.

(In this appeal the appellants* cafe only was found ; it dated 
fome of the circumftaoces on which the allegation of trull was 
founded, but too indillin&Iy to be here detailed.)

After hearing counfel, It is ordered and adjudged that the/aid 
petition and appeal be difmffedy and that the interlocutory Jentence &r 
decree therein complained oj be affirmed.

*

Cafe 76. The Commiffioners and Truftees of the
Forfeited Eftates, . . .  A ppellants;

Sir George Stewart of Balcafky, Bart. RefpondenU

20 Jan. 1720-21.

F i a r  — F o r fe itu r e  f o r  ‘T rea fo n  —  A crown vaffrl in 1707 fells and difpones his 
eftaie to an onerous puichafer, with procuratory o f tefignation, and other 
ufual claufes, and the price is paid : the crown va(Ta) in 1715  is attainted for 
treafon, and the putchafer, who had not completed his title by infeftment, 
makes refignation, and takes fafine on a charter from the crown : T h e  
efta'.e was not forfeited by the attainder of the feller.

n Y  an a£l of parliament i Geo. I. c. 42. intituled u an a£t for 
“  the attainder of George Earl of Marifchall and others,** 

John Stewart of Invernytie was attainted of high treafon. The 
appellants thereupon caufed what they deemed to be his eftate, 
particularly the lands of Gafkinhall, and others in the paiilh of 
Kilfpindy and (hire of Perth, to feized and furveyed for the ufe 
of the publick.

John Stewart of Grantully in purfuance of the a£l 5 Geo. 1. 
c. 22. prefented his exceptions to the Court of Seflion againlt the 
faid feizure and furvey, fetting forth, that in May 1707, the faid 
John Stewart of Invernytie by a mutual agreement entered into 
with John Stewart of Grantully, obliged himfelf to convey the 
faid lands of Galkinhall, and others to Grantully, and his heirs, 
fubjc£l to the jointure of Invernytie’s mother; in confideration 
whereof John Stewart of Grantully obliged himfelf to pay at the 
rate of thirteen years* purchafe of the rent payable in kind, and 
eleven years* purchafe of the rent payable in money : and in pur­
fuance of this agreement, John Stewart of Invernytie, with con- 
fent of Mary his wife, on the u t b o f  Augufl 1709, executed a 
difpofition of the premifeo in favour of John Stewart of Grantully, 
which was judicially ratified by the wife ; and the purchafe 
money, 30,00c/. Scots, was paid to the difponer on the day of 
executing the difpofition, and a receipt granted for the fame :
* That on the 30th of September 1712, Invernytie’s mother, for 
an onerous confideration, conveyed her jointure ifluing ont of the 
premifes to James Baird, Merchant in Edinburgh ; and on the 
7th of OClober 1712, Mr. Baird conveyed the fame to John

Stewart




