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CASES ON APPEAL FROM SCOTLAND.

Cafe g5. DMr. Patr ick Haldane, Advocate, on his own

behalf, and Robert Dundas, Efq; his

Majeﬁy s Advocate for Scotland, on be-
halt of the Crown, - - - Appellants

The Dean and Faculty of Advocates, and the
principal Clerks of Seffion, . - Refpondents,

4th Feb. 1722-73.

Appeal.—-The Court of Seffion having refufed to put Mr. Haldane, (who had
obtained the king’s letter of appointment, as an Ordinary Lord of Seflion,)
upon trial for what the Court deemed want of due fervice, as an advocatc,
an appeal lay from the determinazion of the Court.

Collcn of Fuflice—Mr. Haldane, who had been a member of the faculty of
advocates for feven years, but who by bemg a member of patllamcnt, and a
commiffioner for the forfeited eftates, during grezt part of chat time,’'did not
then attend in the College of Juftice, was nevesthelefs qualified to be a Lord
of Seflion,

BY the afls of parliament 1579, c. 93. and 1§92, c. 134. it

was enacted, That when the place of any Ordinary Lord of
Seflion became vacant, the Crown was to prefent and nominate a
man that feared God, of good literature, practice, judgment, and
under(tanding of the laws, of good fame, having {ufhcient living
of his own, and who could make good expedition and difpatch of
matters touching the lieges of the realm, who fhould be firft
fufficiently tried and examined by the Lords of Seflion: and in
cafe the perfon prefented fhould not be found fo qualified by them,
it thould be lawful to the faid Lords to refufe the perfon pre-
fented to them ; and the king’s majefty was to prefent another fo
oft as he pleafed, till the perfon prefented were found qualified
for ufing the faid place.

By the 19th article of the Union, it is declared, ¢ That here-
¢ after none fhall be named by her majefty, or her royal fuccef-
¢¢ {ors, to be Ordinary Lords of Seflion, but {uch who have ferved
¢ in the college of juflice as advocates,y or principal clerks of feffion for
“ the [pace of five years; or as writers to the fignet for the {pace
¢¢ of ten years: with this provifion, that no writer to the fignet be
¢¢ capable to be admitted, unlefs he undergo a private and public
¢¢ trial, on the civil law, before the faculty’of advocates; and be
¢¢ found by them qualified for the faid office two years before he.
““ be named to be a lord of the feflion; yet fo as the qualifications
¢ made or to be made, for capacuatmg perfons to be named or-
¢¢ dinary lords of feflion, may be aitered by the parliament of
¢ Great Britain.”

The appellant Mr. Haldane was admitted an advocate on the
18th of January 17153 and on the'demife of Lord Fountainhall,
he obtained his majelty’s letter, bearing date the 12th of Decem-
ber 1721, nominating and prefenting him to be an Ordinary Lord
of Seflion, and requiring the court effectually to try, and thff:rc-
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after to admit and receive him to the faid ordinary place, accept-
ing him as one of their number. ‘This Ictter was prefented to the
Lords of Scflion. fitting n judgment on the 26th of the faid month,
and Mr, Haldane required to be admitted to trial in the ovdinary
form but the court deferred proceeding thereon till the next day.

Upon the 27th of December, the dean and faculty of advocates
put in their petition, fetting forth that Mr. Haldane, immediately
after his admiilion as an advocate, left the Court of Se{lion, and
went into the country to make interclt for his eletion as a meni-
ber of parliament: that for the three fubfequent {c{Tions he at-
tended parliament conftantly till the latter end of the year.1716,
when he was appointed one of the commifhoneis of the forfeited
eftates : that from that time forward Mr. Hildone regularly attended
the parliament whillt it {at, and during the intervals of parliament
attended his office as commifhoner of inquiry ; and that office being
kept at Edinburgh, he fometimes came into the Court of Sclfion
among his brethren the advocates; and on certain occafions not
exceeding three or four times in the whole, appeared at the bar:
and the peritioners thence fuggefted, that Mr. Haldane had not
{erved as an advocate in the terms of the 19th article of ths
Union; and concluded, that he ought not to be found qualified
to be an Ordinary Lord of Sellion. A petition to the fame pur-
pofe was prefented by the principal clerks of Seflion.

The Court thereupon ordered Mr. Haldane to give in a fpecial
condefcendance of his fervice as an advocate in the College of
Jultice, fince his admiflionin January 1915. This he accordingly
did, and infifted, that he had been near feven years an advocate in
the College of Juftice, and had prattifed as fuch; except when
his attendance in parhiament called for his attendance there; and
and he {tated more particularly that he had attended locally at the
bar, part of ten different Scflions, when he had pradtifed. At
that time the Scflion took up fix months of the year, viz. the
months of November, December, January, and February, as the
winter Seflion, and the months of June and July, as the fummer
Sefhon. .

In an{wer to Mr. Haldane’s condefcendance, the dean and fa-
culty of advocates prefented a memorial, wherein they obferved :
1ft, That whereas there were 30 Sefhon months in five years, it
appeared by Mr. Haldane’s own admifhion, thathe had ferved no
more than the half of that time. 2dly, T'hat though he ftated as
time of fervice, the whole Scflion time that he remained in Scot-
land, yet in reality except 3 or 4 appearances, be did not ferve at
all during that {pace, having been employed in his office of Com-
miflioner of Enquiry, the office hours of which were the {ame with
the federunt hours, of the Lords of Seffion; and he very rarely
gave himfelf the trouble to put on his gown. And 3dly, ‘hat
as his accidental attendance on f{ome few occafions did not come

up to the zerms of the 19th article of Union, fo neither did it at

all anfwer the intention thereof 5 becaufe a lawyer whofe attend-
ance was interrupted, was notin the way of thereby gaining em-

ployment or experience in bufinefs.
Ee 4 On
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On the 28th of December 1721, the Court pronounced the
following interlocutor, ¢ The Lords having confidered the 1¢th
¢¢ article of the treaty of Union, his royal majefty’s letter re-
¢¢ quiring the Lords effctually to try, and afterwards receive
¢ Mr. Patrick Haldane to the place of an Ordinary Lord of Sef-
¢ fion, with the conde¢fcendances given in to them for the faid
¢¢ Mr. Patrick Haldane, and the feveral reprefentations and peti-
¢ tions by the dean and faculty of advocates, and by the fix prin-
“¢ cipal clerks of Seflion 5 they find the fallts contained in the two
¢¢ condefcendances glven in by the faid Mr. Patrick Haldane,
“ are not fufficient to make it appear that he is qualified to be an
¢¢ Ordinary Lord of Seffion, according to the 1gth article of the
¢¢ Union.”

On the 213d of Tanuary 1722, a reprefentation was exhibited to
the Court of Seflion by the appellant Robert Dundas, his majefty’s
advocate for Scotland, (faid to be done by the king’s fpecial com-
mand,) infilting that they had no power to refufe his majefty’s
nomination, founded on the 1y9th article of the Union, and at

[

-fame time a petition was prefented for Mr. Haldane praying to be

admitted to trial in common form. The Court of Seflion, in an
addrefs to. the king, laid before his majefty the realons why they
appreliended that they had jurifdiétion, and on the 26th of Janu-
ary 1722, ¢ fuperceded to advife Mr. aldane’s petition until the
¢ competency of the Court of Seflion to judge of the qualifica-
¢¢ tion required by the 1gth article of the Union be determined.”

This objetion to the competency of the Court having been
waived by a letter dire&ted to the Court of Seflion, from one of
his majefty’s principal fecretaries of ftate; and anfwers having
been put in to the petition of Mr, Haldane by the dean and
facylty of advocates, the Court on the 8th of June 1722, ¢ ad-
¢¢ hered to the interlocutor dated 28th December laft 1721, and
¢ therefore find they cannot admit the petitioner to trial on his
‘¢ other qualifications required by law.”

T'he appeal was brought from ¢ {everal interlocutory fentences
¢« of the Lords of Sefﬁon of the 28th of Dccember 1721, the
¢ 26th of January following, and 8th of June 1722.”

- The refpondent gave in anfwers, wherein they admit the feve-
ral interlocutors appealed from to have been pronounced, but fay,
¢¢ That as thefe fentences are not alts of judgment or decrees, in
¢¢“ quellions of private right betwixt parties pleading in a civil court,
¢ but acts regarding the public policy of the nation, in execu-
¢¢ tion of a truft repofed by divers fiatutes in the Court of Seflion
¢t for maintaining the regulations made for the better conftitution
¢¢ of that court; they fubmit it to the judgment of this moft
¢¢ honourable houfe, whether the appellants have properly
¢ brought their appeal, and whether in a cafe of this nature,
¢« where the refpondent had no patrimonial or pecuniary intereft
¢t their appearing to inform the Court of Seflion of fats mate-
¢¢ rial towards the determination of the queftion before them, did

“ pmperly entitle the appellants to make them partics to the ap-.
¢ peal.”
; The
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The feveral proceedings out of the Journals in 1702, in the Journal

caufe between Thomas Lord Wharton, and Robert Squire ; and
the order upon receiving the appeal of James Greentbields, clerk,

the 25th of March 1710 (a), being read ; it was refolved that
counfel on both fides fhould be heard upon this point only, whe-
ther the matter complained of by the appellants be proper to be
determined by the houfe of Lords upon appeal.

On this Preliminary Point (b).— Argument of the Appellants.

The appellants humbly apprehend their appeal is regularly and
properly brought ; for Mr. Haldane received from the crown a
grant of the ofice of one of the judges of the Court of Sefhion,
and infifted in the regular way before that court to have his right
afcertained, and he admitted to his office ; and the refpondents
appeared in Court, and objeted to his right, on pretence that
the grant in his favour was hurtful to aright and privilege efta-
blifhed in them by the 19th article of the Union, and prayed judg-
ment upon their right, and againft the nght of Mr. Haldane.
And accordingly the Court of Secflion, after confidering the pe-
tition of the refpondents, the anf{wer for Mr. Haldane, and reply
for the refpondents, given in, in form of memorials, pronounced
the interlocutor firft recited to the hurt of the appellants’ right.

His majcﬂy s advocate, and Mr. Haldane having {everally ap-
plied for a review of that judgment, the refpondents continued
to appear as parties, and put in their formal an{wers, in the'fame
manner as is praltifed in every other caufe ; in which they infifted
to have the judgment aflirmed, which the court did accordingly.

From the face of the proceedmgs it appears, that this was a
regular caufe, wherein there were parties litigating upon their
different rights and titles, and praying judgment upon them ;
and that very formal, though erroneous, judgments were glven
upon the claims, anfwers and replies of the fcveral parties, which
have been entered on record in the fame way with other Judg-
ments: In confequence of which that decree, extralted in due
form, was allowed by the court to be taken out, and now lies be-
fore the Houfe of Lords.

The judgments complained of are given by the Court of Seflion,
upon a point of right depending on an explication of an article of
the Union, the jurifdi&ion of which Court of Seflion, in all cafes,
1s now fubordinate to the Houfe of Lords, and confequently their
decrees liable to be reviewed upon appeal.

By the exprefs words of the claim of right as afcertained by the
convention of eftates, at the Revolution, it is declared to be the
right and privilege of the fubjelts, to proteft for remeed of law
(which is the fame with appealing) againft fentences pronounced
by the Lords of Seflion without diftin¢tion: and the decrees
complained of are fentences of that Court, as the an{wer of the
refpondents fets forth.

(a) No. 6 of this Colle@ion.
(6) On this point, there is a feparate cafe for the appellants,

If
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If the Lords of Seflion under a fpecious pretence of an incapa-
city of the perfon appointed by the crown to be a judge of that
court, may refufe fuch perfon ; and if fuch refufal fhould be final
and conclufive, the undoubted right of the crown to appoint fuch
oflicer will be divefted out of the crown, and velted abfolutely in
the Lords of Seflion: and the perfon who may obtain fuch nomi-
nation from the crown, though every way qualified to execute that
ofhce, 1if, through a miftaken judgment of the Lords of Seflion, he
fhould be reprefented: otherwife, will be deprived of a right,
which by law he is juftly entitied to, without any manner of re-
lief (a). !

After hearing counfel, for two fucceflive days, (on the r4th
and 18th of December) the feveral proceedings out of the jour-
nal upon the petition and appeal of James Greenthields, clerk,
being read : and after long debate, a motion was made, and the
queftion was put, ¢ That it is the opinion of this Houfe that the
‘¢ matter complained of in the petition of Mr. Patrick Haldane
¢ and Robert Dundas, Efq; is proper to be determined by this
¢¢ IHoufe upon an appeal;” it was refolved in the affirmative.

On the Merits— Heads of the Appellants’ Argument. ’

Mr. Haldane was admitted to ferve as an advocate near feven
vears before he was named to be an Ordinary Lord of Seflion.
‘The 19th article of the Union requires no local attendance at any
bar, far lefs at the bar of the Court of Seflion, (which is but one
court of feveral that belong to the coilege of juitice), but requires
only ferving asanadvocate in that body of Iawyers called the col.
lege of juftice for the fpace of five years, &c. This means that the
perfon named to be an Ordinary Lord of Seflion, fhall for the {pace
of five years before fuch nomination have borne the charalter of
an advocate, without having followed any other employment in-
confiftent with that charalter, and difcharged the funtions of an
advocate from time to time as occafions might offer. All this Mr.
IHaldane has done ; for he was not only admitted advocate near
feven years before he was named to be an Ordinary Lord of Scflion,
but had pratifed as occafion offered, actually in the feveral courts,
except when he was called to attend his duty in parliament: and
it 1s hoped that ferving in parliament is not inconfiltent with
ferving as an advocate ; and confequently that there is no reafon
for deduting the time of his ferving in parliament from the ac-
count of the time he has ferved as an advocate,

According to the refpondents’ explication of the article of the
Union, if an advocate had praltifed with the.greateft afliduity
for never fo many years either before the Court of Exchequer, or
the Court of Jufticiary in Scotland, or part of the time at the bar
of the Houfe of Lords; and had even pratifed in the College of
Juftice, by chamber praltice, in advifing and {ettling pleadings,
&c. which were to come and did come before the Court of Sef-
fion, but had not thought fit to attend at the particular bar of

{a) Np cafe or argument appears for the refpondents upon this point.

that
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that court ; {uch perfon could not be named an Ordinary Lord of
Seflion, which appears to be very unreafonable. And though it
be admitted, that the reafon of requiring this qualification of ferv-
ing five years as an advocate before a perfon could be named an
Ordinary Lord of Sefhion, was that he might acquire due know-
ledge in the law and forms of procecedings; yet by ftudy and giv-
ing advice, and by having an account of the proceedings in the
court {uch knowledge might well be obtained ; and therefore there
15 no reafon to fupport the refpondents’ interpretation of the ar-
ticle of the Union ; for the law may well prefume that a perfon
who has been an advocate fo many years, and of no inconfiftent
emplovment, muft have acquired, by fuch conduét as is before
mentioned, a fufficient, knowledge in the law and forms, which
may be well acquired without a focal attendance at the bar of the
Court of Scihon: and a calculation of monthe, wecks, or days of
local attendance, at diftant and remote times, (fuch as the refpon-
dents {rem to aim at), for making up five years, is neither
founded in the rgth article of the Union, nor is fuch attendance,
in the nature of the thing, capable of a legal proof.

1 he refpondents objelted, that Mr. Haldane, before he had
been five years an advocate, was appointed a commiflioner and
truftee of the forfeited eftates, which was incoanfifltent with his
ferving as an advocate, fince it neceflanly called him to attend in
that court, during the hours of the fitting of the Court of Scilion.
But no law does require a con{tant attendance for the {pace of hve
years in the court-houfe where the Seflion fits, and no advocate
does attend in that manner. DBy the fame way of reafoning, an
advocate who 1s commiffary of Edinburgh, or a theriff depute,
might be objeéted to as being incapable of being named to be an
Ordinary 'Liord of Seflion, becaufe the commiflary ‘and fheriff
courts meet frequently at the fame time with the Court of Seflion.
And in faét the being one of the commiflioners of the forfeited
eftates did not hinder Mr. Haldane’s attendance as occafion re-
quired before the Court of Seflion, but obliged him feveral times
to attend, when otherwife it would not have been neceffary, and
to have the particular concern in the management and direétion
of a great number of caufes before the feveral courts.

Heads of the Refpondents’ Arguincnt.

The Lords of Seffion being by the laws of the realm, and the
ancient eftablifthed conliitution of that court, to try the qualifica-
tions of the perfons prefented to a feat in it, with power to admut
or refufe, and their authority and privileges being ratified and con-
firmed by the very article which induces the qualification in quei-
tion, the enating that qualification, ex neceffitate juris, fubjeés it
to the cognizance of thofe judges, who mult dctermine whether a
perfon be qualified before they can admit him,

‘Though the words attendance at the bar be not found in the ar-
ticle, yet words of the fame force and effe&t are ufed. Itis im-
poflible to SERVE in a court without attending it; and, therefore,
where the law requires in exprefs words fervice in the college of

juiticey
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juftice, it neceflarily implies attendance. It is true, a perfon may
be faid to be an advocate in the college of juftice, that is to be a
member of fuch faculty, though he actually refide at Weftminfter
or at Rome j but then while he refides at Weftminifter or at Rome
he caunot be {aid to ferve in the college of juflice.

When the words of a ftatute have a clear, determinate, and un-
ambiguous meaning, the legiflature may alter them; but judges
are not at liberty to explain them in contradiction to their known
fignification upon any arguments drawn from the prefumed reafon
and intentien of the law ; and therefore, the article having re-
quired fervice for five years as an advocate in the college of juftice,
the judges neither could nor ought to have expounded it other-
wife, than that atlendance for five years in the court, where he
was to {erve as an advocate, was neceflary. But if the meaning
of the word fervice were in itfelf doubtful, the obvious intention
of the article, and the known conflitution of the college of juftice,
would be f{uflicient to determine it to that fenfe, in which the
judges have underftood it.

Advocates are not admitted in Scotland as gentlemen are called
to the bar in England, after a certain fuppofed attendance on the
courts, whereby they are prefumed to have arrived at a reafonable
knowledge of the laws and forms of proceeding proper to their
country. DBut in place of the municipal law of Scotland, gentle-
men intending to enter advocates, apply themfclves to the ftudy
of the civil law generally in foreign univerfities ; upon that law
only they are tried, without the leaft examination into a {fuppofed
knowledge of the laws of their own country, and if they are found
poflcfled "of a reafonable degree of knowledge of that law, they
are admitted advocates. Thus 1t happens, that an advocate at
his admiflion is not prefumed to know the leaft title of the mu-
nicipal law of Scotland, or of the forms of proceeding {o neceflary
towards the right diﬂ'.ribution of juftice; nor has he any other
method to arrive at knowledge in thefe matters, but in a clofe at-
tendance on the courts, where experieuce and obfervation may
perfect his fkill.

Taking this to be the cafe, and fuppofing that by the article of
the Union the nation intended to fecure to itfelf judges of know-
ledge and experience, what muft be the meaning of the word
fervice 7 An advocate of five years ftanding without attendance,
knows probably lefs of the civil law, without knowing more of the
municipal law and form than when he was admitted : an advo-
cate of five years ftanding, atterding on the courts during that
{fpace, is in a way of attaining a thorough knowledge of the /aw
and forms of his country.

As the law thus exprefsly requires five years {ervice, it is a
queftion how far the judges could take upon them to overlook
even occafional abfence of days or weeks; but furely where the
abfence is habitual, and the fervice only occafional, infomuch that
the appellant does not think fit to affirm that he ferved more than
1§ {cfion months in almoft feven years, no one can imagine that
the intention of the law, which requires full five years fervice, 18

anfwered
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an{wered by accidental atténdance for the half of that time; ot
that the power of expounding laws entruflted with the judges is
fo arbitrary, that they can conftrue the 4alf to be equal to the
awhole.

‘The refpondents never imagined, that the office of member of
parliament was inconfiltent with that of an advocate: but then
they take it to be certain that attendance in the parliament at
Weftminfter is inconfliftent with fervice in the college of juftice at
Edinburgh, during the [pace of fuch attendance. 'I'he appellant
agrees that he attended locally at Weltminfter ever fince his ad-
mifliun, except about 1g fcflion months: his attendance there,
then, made it zmpofible for him to be where he ought to have
Jferved to qualify himfelf for the charater of a judge, in’the terms
of law; and, confequently, though the ofhces are, abftraltly
fpeaking, confiftent, yet fince the attendance in the one has made
the fervice in the other impraticable, it has the fame effet in the
prefent queftion, as if the offices were truly inconfiftent. The
fame thing holds good as to the other office of commiflioner of
inquiry ; becaufe, as has been before taken notice of, the oflice
hours of that com:miflion were the fame with the hours of bufi.
nefs in the Court of Seflicen.

The refpondents agree, that abfentia reipublice caunfa, {aves to a
man all privileges, whereof he ftood poflefled, when firft he un-
dertook public fervice: and confequently, that if the appzllant
had been qualified by fervice as an advocate to be a judge, before
he attended the parliament, he could not have lolt that qualifica-
tion by his abfence. But they can by no means agree, that a man
by entering into the fervice of the public, ean acquire a qualifica-
tion which the law has faid, can no other way be come at, than
by fervice in a particular {tation. The legiflature thought five
years fervice as an advocate abfolutely neceflary to furnith a per-
fon with that knowledge and experience, that is requifite for a
judge: now unlefs five years f{ervice as a member of the Houfe
of Commons fhall be thought as proper a mean of arriving at
knowledge and experience of the laws and forms of proceeding
in Scotland, as five years fervice in the Court of Sciiion, the ap-
pellant’s attendance in parliament brings bim as little within the
meaning, as it does within the words of the article of Union.

429

After hearing counfel, It s ordered and adjudged, that the in- Judgments

- . - o 4
terlocutory  fentences of the 28th of Deccnber 1721, the 20th of 1

Fanuary following, and 8th of Fune 722, complained of in the faid
appeal, be reverfed : and it is further ordered and adjudged, that

the appellant Patrick Haldane be forthawith put spon trial according

2o law. |

For Appellants,  Rob. Raymond, Ro. Dundas.
For Refpondents, Dun. Forbes. Sam. Nead.

Annexed to the cafe for the refpondents is piven the following

abftradt, faid to be taken from Mr. Haldane’s condefcendances

of

Feb.
723-3°
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of the times at which he affirmed that he ferved in the coutt,
from the. time of his admiflion till the date of his majefty’s letter,
nominating him to be a judge.

\

‘ ———

5 253
: €S |253
| o 2 g% s
' Seflions fince his admiffion, during which he = > £ 5
} might and.ought to have ferved. £ g ég £51
JE2s l<BsE
EHRER A
AR HHEBHER
| ‘ 23:23223:‘
In the Winter Seflion 1714-15, from
18 January to laft February - | 1 1} 2|t 1] 2}
ISummer Seflion 1716 - -l 2|— zd—- —
Winter Seffion following -~ -] 4—— 4l—|—
iSummer Seflion 1716 - -1 2 — ‘ 2}—|—}
| Winter Seflion following - e | gl——| 3| 2|—]—] 21—
'Summer Seffion 1717 - -1 2 —{ =] 2| —|=]
'Winter Seflion following - - | 4l——] 1| 3/—| 2| 1]—
‘Summer Seflion 1718 - - | 2|—]—] 2=—l—]— -—-—-t
'Winter Seffion following - -1 4|—{—| t|—|—| 31—}
Summer Seflion 1719 - - | 2]—|—] 2|—]—
‘Winter Seflion following - - | 4|—{=| H—|]—| 3|—]—
{Summer Seffion 1520 - - | 2|]—|=| 1—|—| 1|—]—
"'Winter Seflion following - = gl—{—| t|—|—| 3|—]—
tSummer Seflion 1721 - - | 2 | ||
i Winter Seffion following, from 1 Nov.
t to 12 December - - -1 1} 1] 4| 1 1| 4
| . | -—
2 Seflion time in all - - |40l 2| Ojrs| 1l—|25]| 1] 6]

The refpondents {tate, that every article of Mr. Haldane’s non-
fervice in this abftralt is vouched by his own words, excepting
the firft of one week, and two days, which-is ftated by conjeture
upon his own acknowledgment, that during the firft Seflion he
was abfent for fome few days about his eletion to parliament.
And all the articles ftated to his account as fervice, depend fingly
upon the credit of his own aflertion, the refpondents having all
along denied that he ferved with them as an advocate, except
upon fome few occafions.

On the 21ft of January 1724, the prefent appellants prefented
2 petition to the Houfe of Lords, complaining of the further pro-
ceedings of the Court of Seflion, after the judgment given on the
appeal ; but the Journals do not ftate the particular grievance.
This petition was referred to a committee to confiver and report,

no report appears upon the Journals, butan adt was pafled ir} the
ame
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fame Seffion of parliament, ¢ for explaining the law concermng

¢ the trial and admillion of the Ordinary Lords of Seffion.” This 10.G.r.c1g.
alt of parhament gives his majefty the right of judging in future,

with regard to the matters fimiliar to that which was at iflue by

the prefent appeal. : !

- pey

Kenneth Mackenzie, brother of George | Cafe 96
Mackenzie of Balmuckie, Roderick Mac- | '
kenzie younger of Reidcaltle, Lewis Mac-
kenzie his brother, Donald Mackenzie of |
Kilcowie, John Chilholm of Knockfin, ,
and Archibald Chifholm his brother, Appellants ;

Myr. Daniel Mackilligin, and Mr. John Mac-

killigin, Minifters of the Gofpel at All-
nefs, - - - - - - Refpondents.

6th Feb. 1722-3. \

Spuilzic.——Art and Part.—Certain perfons who were prefent with the rebels,
(under the command of Lord Seaforth,) when a fpuilzie was committed,
are found liable in damayges, conjunélly and feverally, for the damages com-
mitted by the faid party.

The amount of the damages afcertained by the onaths of the purfuers.

Intereft slloned from the day, after the party of rebels had left the premifes
fpuilzied.

Cofts and Expences.-—The appellants having failed to appear,on the day appointed
for hearing, the 1efpondents’ are heard, and the judgment affirmed with 100/,
cofts,

IN May 1718 (a), therefpondent Daniel, in his own right, and
by virtue of a factory from the prefbytery of Dmowall and
the othcr refpondent John, brought an action of fpmlzle agamﬁ;
the appellauts, before the Court of Seflion, for fatisfation of .
certain damages occaflioned by the appellants; and the refpond-
ent (tated, that upon Monday the 1oth of Oftober 1715, the
appellants with a party of armed highlandmen, under the com-
mand of the late Earl of Seaforth, came to the village of Allnefs
where the refpondents refided, and continued there till Saturday
the 15th, during which time, they took pofleflion of the houfes
* of the refpondents, carried off a great part of the houfhold fur-
niture, and cut and deftroyed the reft, carried off, or tore, and
deftroyed all the refpondent Daniel’s books and likew:le a library
of books belonging to the prefbytery of Dmowall and likewife
two parochial libraries, of all which the refpondent Damel was
the keeper, deftroyed all their corn, and cut and deftroyed the
planting, and every thing of value that could be found belonging

(2) This is entirely taken from the cafe for the refpondents ; none appears for the
appellants, and as they deferted the appeal, it is probable that none was prefented for
then,

to



