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" The re{poudent made defences, and after fundry proceedings
the Court on the 13th of July 1721, ¢ found that the qualifica-
¢¢ tions of truft alledged by the appellant, are not relevant and
¢ therefore affoilzied the refpondent and decerned.”

The appellant gave in feveral petitions againft this interlocutor,
but the Court on the 28th and 29th of July 1721, and gth of
February 1722, ¢ adhered to their former interlocutor.”

Entered, The appeal was brought, ¢ {everal interlocutory fentences or
:';22& ¢¢ decrees of the Lords of Seflion of the |3th, 28th, and 29th days
' ¢¢ of July 1721, and gth of February 1722/

(The partlcular circumftances of the cafe are {tated at confider-
able length in the appeal cafes, but not with {ufficient diftincne(s,
to render an abridgement of them ufeful.)

Judgment, After hearing counfel, It is ordered and adjudged that the faid
s ; ; . petition and appeal be dz/'mf/éd and that the interlocutory fentences or de-
3 crees therein complained of be affirmed.

. For Appellant, Ro. Dundas.  C. Talboet.
For Refpondent, Dun. Forbes. Will. Hamilton.

Cafe ¢8. Alexander Murray, of Broughton, Efq ; Appellant ;
George Bullerwell, Gentleman, - Refpondent.
Ex parte (a) o

12th Feb. 1722-3.

Procefs.—In a competition between two perfons, claiming to be heirs toan
eftate, the inqueft refufed to retour either of thesn. One of the parties in an
altion of redufion and declarator, calls the other as a defencer: a tbird
claimant now craves to be admitted, as a defender in this ation, Qating himfelf
to be in the fame degree of propinquity with the other defender, which the
purfuer acknowledged. The Court havmg refufed to admit this third party
as a defender in that aQion, the judgment is reverfed, ex parte,

AMES Earl of Annandale died about 8o years ago, leaving no.
heirs of shis own body, and in default of them, bhis eftate
"went to the daughters of Sir James Murray of Cockpool, pater-
nal uncle to the faid earl. The appellant, and the Vifcountefs of
Stormont, were defcended from thefe daughters.
The refpondent laid claim to the eftate of the faid James Earl
of Annandale, in the charafter of his neareft heir; and took out
\ a brieve from Chancery for ferving him{elf neareft heir; and gave
in his claim to the inqueft accordingly. The Vifcountefs of
Stormont, appeared as a party by her counfel, and objected to the
evidence brought by the refpondent, as no wife {ufhcient to
prove that he was heir, or at all related by defcent of lawful iflue

(a) This is given entirely from the appcllant s cafe only, no appearance having beea
made for the refpondent,
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to the faid earl; and at the fame time {he having alfo taken out a
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brieve from chancery, put in her own claim, and infifted that the -

fhould be retoured as neareft heir to the faid earl. The jury,
however not being fatisfied with the evidence adduced by either
of them, gave verdifls againft them both, and refufed to retour
either of them as neareft heir to the Earl of Annandale.

‘The refpondent thereupon brought his ation before the Court
of Seilion, for fetting alide the verdi¢t of the jury as erroneous,
and to have it found, that he was neareft heir to the earl. To
this adtion, the refpondent called the Vi{countefs of Stormont as
a party; but took no notice of the appellant, who (as he ftates)
1s the undoubted heir portioner of the faid Sir James Murray of
Cookpool, father’s brother of the faid earl, with the faid Vif-
countefs of Stormont, and fo equally entitled with her in the faid
earl’s fuccellion.

The appellant, however, appeared for his interelt by his
counfel, in fupport of the verdi&t complained of by the refpond-
cut, and prayed to be heard apgainft the refpondents’ claim. And
the Court on the 28th of I'gbruary 1722, ¢ found that the ap-
¢¢ pellant ought to be admitted for his intereft.”

The refpondent reclaimed, {etting forth that he had not made
the appellant a party ; but that the ation he was carrying on was
of no prejudice to the appellant, the {cope of it being only to fet
afide an erroneous verdiét, given by the jury to the prejudice of
the re{pondent : and that it would be f{till entire, and more pro-
per for the appellant to appear before another jury, which would
be called after the erroncous verdidt was fet afide, and there to
object againft the refpondent’s claim.

After anfwers for the appellant, the Court on the 21ft of June
1722, *¢ altered their former interlocutor, and found that the ap-
¢ pellant could not be admitted in that action.” And to thisin-
terlocutor the Court adhered on the 3cth of the fame month of
June and 1{t of December thereafter,

The appecal was brought from ¢ {everal interlocutory {entences
¢ or decrees ot the Lords of Seflion of ‘the 21t and 3oth days
- ¢¢ of June, and an interlocutor of the 1t of December 1722.”

Heads of the Appellant’s Argument.

Though the refpondent has not made the appellant a party to
the ation, that was the refpondent’s fault and error; but this
cannot hinder the appellant from appearing as a party for his own
intereft, and to defend in an action, the fcope of which was
to defeat his titles to the eftate, and fucceflion of the Earl
of Annandale. Befides, by the nature of the brieve, all perfons
having intereft are called, by what is named in the law of Scot-
land an edictal citation.

T'he refpondent admitted, that the appellant had the fame in-
tereft and concern with the Vifcountefs of Stormont, and confe-
quently fince fhe 1s a proper party to the ation, the appellant muft
be fo too. T'he appellant likewife admitted, that the appellant
was a proper party to object to his claim before the jury, and to
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have infifted for fuch a verditt as the jury gave, confequently he
muft be a proper party to appear in {upport of that verdi&, and
to juftifv it now that it is given. : '

Whereas this day avas appointed for hbearing counfel upon this
petition and  appeal ; counfel appearing for the appellant, but no
counfel for the refpondent ;s and the appellant's counfel being heard
and avithdrawn, It is ordered and adjudged, that the interlocutory fen-
tences of the 21/ and 30th days of Fune, and the interlocutor of the 1/2
of December laft, coinplained of in the faid appeal be reverfed ; and’
that the interlocutor of the 28th of February, laji awbhereby it is decreed,

¢ that the appellant ought to be admitted for his intereft” be gj’frmed.
For Appellant, Ro. Dundas.  Dun. Forles.

Cafe 99. Thomas Rigge, of Mortoun, Efq; - Appellant ;

. Alexander Abercrombie, of Tullibodie, Efq; Refpondent.

18th Mavch 1722-3.

Negotiorum Gefler —T he refpondent having fent money by the appellant, to be by
a third perfon laid out in flock, in hisown name; on thedeath of this third.
perfon the appellant could not wairantably lay out the refpondent’s nioney
in ftock, in his the appellant’s name,

Proof.— In this cafe the fon of the perfon deceafed, having by letter given the
firft notice of the tranfaltion to the refpondent, and mentioned that the
appellant hed *informed the writer of the letter, that he had given the re-
fpondent his option to ftand to the bargain or not, this letter is held to be.
proof of fuch option tendered.

IN Auguft 120, fome communications took place between the.

appellant and refpondent, relative to the invefting of money
in the public funds. The appellant being about to fet out for.
London, the refpondent delivered to him two York Buildings.
Co. bonds of 100/. each, with an open letter, addrefled to William
Baird, of Auchmedden, Efq., then in London : This letter was of.
the following tenor: ¢ Edinburgh, gth Auguft, 1720. Dear
¢ Coufen, Receive from the bearer Mr. Thomas Rigge of
¢ Mortoun, advocate, two York Buildings bonds of 100/, {terling
¢¢ ecach, bearing intereft fince 23d Iebruary laft, payable 23d
¢ 1nft.; the intereft is 61. 5 the one is marked letter A. (No. g.)
¢ the other is marked letter A. (No. 309.) I have filled up your
¢ name in the indorfation (a) becaufe I defign you fhould put 1t
¢ in {tocks for me till I raife more. If South Sea fubfcriptions
¢¢ can be purchafed at 5, or 6, or 7 hundred, for fo much ready
¢ money, Mr. Rigge will join the equivalent fum of minein
¢ yrcady money; and if you can procure us credit, 1f he defire
¢ it for the furplus value of a fubfcription, I fhall make the
¢¢ credit good as you, and he fhall adjuft the {fum, either upon our

(a) Thefe bonds were payable to bearer, and needed not indorfement.

¢ bond



