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The -earl alfo offered to prove that the adjudications of the
refpondent Dunbar, were fatisfied and extinguifhed by payment,
and made feveral objetions to the regulation of the fecurities.
As this fremed only a pretence to retain pofleflion, the Court
juftly refufed a commiftlion'to make proof of fuch general allega-
tions, but referved an opportunity to the appellant if he thought fit
to bring a proper altion for that purpofe, and the gefpondent gave
fecurity to be an{werable for whatever (bhould appear to have been
over paid.

The appellant Rofs who had a tack from the appellant the
earl {tated that he was turned out of poffeflion without being
made a party to the aCtion. But the tack in queftion is dated in.
April 1722, more than a year after this altion commenced, and
feveral months after the firft judgment pronounced iu favour of
the refpondent; and as be, therefore, could not be originally made

- a party, {o there was no occafionfor making him a party afterwards,
the queftion being as to the right of the leflor, and that being deter-
mined againft him, his leafc made after the fuit commenced was of
no confequence.q

After hearing counfel, I is ordered and adjudged that the petition
and appeal be difmifled, and that the feveral interlocutory fertences and
decrees therein complained of be affirmed. '

For Appellants, C. Wearg,  Ch. Arefkine,
For Refpondents, Dun. Forbes. C. Talbot. Will. Hamilton.

Volrath Tham, Merchant in Gottenburgh  Appellant; .
Charles Sheriff, and Richard Sherif - . Re/pondents.

23d April 1723,

Faétor.~A foreign fallor advifes bis correfpondents, that he has difrofed of a3
cargo, and fhipped returns for it, on both which he charges commiffion ; he
atterwards brings an altion dzainft the correfpondents, alleging that he had
fent his own goods, ana had not received proceeds for theirs ; but he is.

not allowed to prove faéts contrary to his correfpondence.
The knowlcdge of the fhip-malter, though Supercargo, and part owner,

mot relevant againft the correfpondence. .
'Proof.—The taltor having refuf:d to allow a proof of the fhip-mafter*s know.

Jedge by his own oath, a proot by witnefles is refufed him.

IN the year 1717, the merchants who fent goods to Sweden,
fuffered great loffes, by an ordinance of the then king, by
which a fmall piece of coined copper, of the fize of a farthing,
. called a Minttoken, was made current for the value of a dollar
Swedifh : ‘having been paid in this fpecie, the homeward cargoes
could not be purcpafed but at a great difcount. \,

In 1718, the refpondents and feveral others, who had purchafed,

on their own feparate accounts, parcelsof herrings, loaded them
;, had
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for the Baltick, on board a fhip of which James Sheriff, brother of
the refpondents was mafter; each adventurer having taken a
{¢parate bill of lading for his own parcel, marked with hisown
mark, and each being to Itand the rifk of his own adventure. A
commuﬂion in writing, figned by the adventurers,’ dated the 1ft
of Scptember 1718, was given to James Sheriff the mafter, by
which he was empowered to call at Gottenburgh, in his outward

‘voyage, and to fell and dlfpufc of the cargo of herrings if the

market was gocd, and if iron and deals were to be got for the
proceeds; but if thefe were not to be got for net proceeds, he
was prohibited at any rate to {cll, buc to take advice from Stock-
holm, how markets ruled there ; and in cafe they did not an{wer
he was to proceed to Dantzick, and there to f¢ll and reload an
inward cargo.

About the middle of September 1718, James Sheriff arrived
with his veflel at Gottenburgh, and immediately applied to the
appcllant for his afittance in difpofing of his cargo, and delivered
to the appellant a letter from the refpondent Richard, in which
were thele words: ¢ my brother James is now loaded with her-
¢ rings; you'll be aflitant in difpoling of all to the beft advant-
¢ age; and what further I have to {ay, I rzfer you to my brother
¢ who has orders to manage my affairs.”

The appellant having undertaken the management of this
bufinefs, on the 19th of September 1718, advifed the refpondent
Richard of his having made application to the Swedifth minifters,
Count Morner, and Baron Gortz, to have a bargain made with
his Swedifh Majefty, for iron in exchange for herrings: and by a
Ictter on the 20th of O&ober, to the rcfpondcnt Richard, the
appeilant wrote as follows: ¢¢<concerning Mr. James Sheriff’s
¢¢ loading, have I fold to His Majefty, to wit; every barrel of

. ¢¢ herrings, accounted to 20 dollars, and every thip pound of iron

“ free on board to fixteen, and fhall in fourteen days time, or
¢¢ thercabouts, be ready to go from hence. I can aflure you that
¢ I have had incomparable much trouble to get {o far, becaufe
‘¢ iron 1s incomparably fcarce, and fo much difpofed of, and
“ much more as can come down this year”” On the 17th of
November the appellant again wrote to the refpondent Richard,

- in thefe words: ““now goes by your brother Captain James

¢ Sheriff, who hath had iron for the proceeds of his herrings,
‘“ and 195 barrels pitch, and g barrels tar in difcount of the old
¢ account: I can aflure you, that he is fo well expedite, as thefe
¢ times ever can be poflible. [ f{end you fale account of the her-
‘“ rings, amounting to 700 dollars, and the invoice upon the
‘¢ iron amounting to 8215 dollars, Wthh you ‘will pleafe after
¢ finding right to note conform with me.’

On the 20th of November, James Sheriff, the mafter, wrote to
his brother Charles as follows: ¢ when I came firft to the river,
¢ I anchored at the new caﬁle, and immediately wrote to Stock-
¢¢ holm, to know how the price of iron and herrings ruled there ;
¢¢ after thewing Volrath I'ham my commiffion, and he ﬁndmg
¢ me politively refolved not to fell at any rate, except I got iron

Mm 4 ¢ and
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¢ and deals for value of herrings, we at laft concluded a bargain,
¢¢ and I have received for my loading iron and deals, as .per bilk
¢¢ of loading inclofed, which I have {ent for the behoof of the
¢¢ concerned, in which my fhare, as part freighter, is alfo in
¢¢ cluded.”

After James Sheriff was thus loadzd, and ready to fail, he
was detained for fome time by the {rolts, and after the death of
the then King of Sweden, on the goth of November 1418, an
embargo was laid upon all fhipping in the river. On the¢ 3d of
January 1719, the appellant wrote another letter to the refpon-
dent Charles, advifing of this event.

James Sheriff arrived in Scotland in February 1719, and by
him the refpondents reccived the account fales of the herrings,
and the invoice of theiron and deals, as the proceeds of the out-
ward cargo. By this account fales and receipt thereon, the ap-
pellant acknowledged receipt of the herrings making up 667%
barrels at the prices there ftated, amounting to a2 certain fum,
and charges, inter alia, 2 per cent., for his commilfion, mention-
ing that the fame were fold for account of the refpondent
Richard ; and by the invoice, the appellant acknowledges that
75 dozen of deals, and 475 thip pounds of iron were likewile
bought for account of the faid Richard Sheriff, and he charges
2 per cent. commillion for buying the fame, the deals and 4co
fhip pounds of the iron being fent for proceeds of the herrings,
and 7§ fhip pounds ot iron in payment of a former balance.
And upon the footing of theie vouchers and the letters of corref(-
pondence, the feveral freighters, cleared accounts with James
Sheriff the mafter, paid him his freight, and divided the home-
ward cargo.

Afterwards in December 1719, the refpondent Richard re-
ceived a letter from the appellant, informing him that 442 bar-
rels of the herrings had been fold by him 1o the king of Sweden,
with the knowledge and advice of James Sheriff the mafter, for
1ron, which was not delivered, not being come down from the
mines ; and as' a favour to’ james Sheriff, who had lain a con-
fiderable time at the port, he had taken the liberty to fhip on
board his veflel 280 fhip pounds of iron, purchafed in return of
herrings fent by Meflieurs Hogs, on board a fiip of which
James Young was malter, from one Klaas Habecht: that upon
the King of Sweden’s death, a ftop was put to the delivery of
iron on the king’s contrat, and the appeliant was obliged ro
purchafe iron at a much greater price, to put it on board the faid .
James Young’s fhip, on account of Meflieurs Hogs; and that
the iron due for the refpondents herrings was ftill a debt upon
the Crown of Sweden: and the appellant inclofed an account
current, charging the refpondents with tbe ditference of price
between the 280 fhip pounds of iron, at the former price
of 38 copper dollars, and the new price at 54 copper
dollars per fhip pound; for which he alfo drew bills upon

'themo

i N Upon
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Upon their refufal to pay he brought an altion againlt them
before the Court of Seflion, for the price of the faid 280 fhip
pounds of iron, and likewife for the price of ¢8 pounds more,
at the rate of g4 dollars per thip pound, and the appellant craved
that the Court would allow him to prove the matters and falts

6ged by him. After defences for the refpondents, the Cours:
on the 25th of July 1724, ¢ found that the appellant having ad-
““ vifed by his letter of the date the 17th of November 17:6,
¢ that iron was loaded for the proceeds of the herrings, conform
¢ to James Sheriff ’s commillion as fuper-cargo, and his letter of
*¢ the 20th of November aforefaid, the appellant could not now
¢ be allowed to prove contradiltory facts to his former corref-
‘“ pondence; and found the ailegeance that James Sherifl’s know-
¢« ledge, (the partv concerned in the outward voyage) that part
“ ot the appellant’s iron and Young’s was on f{hip-board in re-
¢ turn for the outward cargo, was not relevant againft ihe re-
¢« {pondents, and found no prefumption that James Sheriff did
¢ advife the freightors of the true fact.”

The appellant reclaimed, infifting, that James Shenff zhe
brother, truflee, and [uper-cargo was privy fo the real tranfultion and
ought to have informed the others of it: and therefore the appellant
again prayed to have a proof of his allegations: to this petition
the refpondents put in anfwere, and the Court on the 26th of
December 1724, ¢¢ adhered to that part of the former interlocu-
¢ tor, of the 2gth of July laft, finding that the appellant having
¢¢ advifed by his letter of the i7th of November 1718, that iron
¢ was loaded for the proceeds of the herrings conform to James
¢¢ Sheriff ’s commiflion a5 fuper-cargo by the freighters, and his
¢t letter of the 20th of November aforefaid, the appellant could
““ not now be allowed to prove contraditory fallts to his
¢¢ former correfpondence ; and in regard the appellant did not
¢« offer to prove James Sheriff ’s knowledge of the falts found-
¢¢ ed on by his oath, refufed to allow any proof thereof by wit-
¢ nefles.”

The appeal was brought from ¢¢ two interlocutors of the Lords
¢« of Seflion made the 25th of July, and 26th of December

“ 1724.

Heads of the Appellant’s Argument.

If the fads infifted upon by the appellant fhould be made out
upon proof, it is extremely reafonable that he fhould have re-
lief. It were very hard, if a merchant or fator, out cf faveur
or friendfhip to his correfpondents, load his own goods aboard
their fhip, bz -fore the goods that properly belong to them come
to hand, in order that the fhip may fail more fpecdily, and omits
to give notice that the goods fo thipped were his, and not theirs ;
but in general informs them, that they have fuch goods on
board for the proceeds of their outward cargo; andafterwards
upon difcovering his correfpondent’s goods are loft or incumbered,
fhould not be able to repair his miftake, and upon proof of the

fact recover the value of his goods ; for the bona fides that prevails
1n
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in all mercantile dealings, forbids that advantage fhould be taken
of cafual miftakes or omiflions for which probable caufes may be
afligned, and common juflice will not allow that one man thould
profit by this innocent miftake of another.

The correfpondence itfclf does not fo f{ully exprefs this
matter, as to deprive the appellant of a liberty of making proof
of thefe falts. Nothing therefore could he more reafonable than
to allow the appellant to make proof of thefe facts, efpecially
when he charged that they might have had notice of the real fact
by James Sheriff who was privy thereto.

‘I'he appellant had no reafon to prove James Sherift’s know-
ledge of thcfe fats by his own oath, becaule that would, by the
law of Scotland, have been concluﬁve againft him, and he could
not have been at liberty to falfify that oath. It was therefore

juft, that the appellant fhould be at liberty to prové that fadt, as

well as the others, and 1n the fame manner.

Head: of the Reg/}aou dents’ Ar gument

To prevent a prejucnce, which one of the rcfpondents had for-
merly {uffered, a limited commifhon was given to James Sheriff,
and accepted of by him, wherein he wag ¢xprefsly required not
to fell the herrings except he could load iron and deals for the
net proceeds: James Sherift fhewed this commiflion to the ap-
pellant, and both of them aéted in purfuance of ity as appearad
by the appellant’s and James Sheriff’s letters; therefore the ap-
pellant could not be aliowed to prove falts, at fuch an interval of
time, inconfiftent with his own accounts and advices {ent to the
refpondents.

If correfpondents are allowed to vary in their advices of falls
admitted to confilt with their knowledge, commerce would be-
come 1mpracticable, neither could accounts be ever concluded;
and the appellant, when he pretended to retify a miftake in the
correfpondence by his letter of the 10oth of July 1719, and 3d.
of February 1720, claimed only the difterence money to conclude
all accounts; whereas, as if he had fallen into a fecond miftake,
in his ation he infifted further, for the value of 338 thip pounds
of iron, a plain evidenice of what dangerous confequence to
trade it muft be to allow correfpondents to vary in point of
fact.

As to the pretence, that this tranfaCtion confilted with the
knowledge of James Sheriff, the refpondents contend, that
though he was part freighter, as well as malter of the {hip,
yet the adventurers having feverally purchaled their parcels of
herrings, taken feparate bills of lading- each for his own par-
ticular parcel, marked with his own mark, and JamecsSheriff
having but a commiflion exprefsly limited, and fhewn to the ap-
pellant, his knowledge, or even confent, could not found an action
againft the refpondents.

‘Though the appellant could poflibly bring parole evidence
to difprove the matters afhrmed by him in his correfpondence
{o long after the negotiation was ﬁmfhcd and the rcfpondel:ns

ad
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bad cleared with one another, and the other parties concerned,
., he ought to have no advantage from it; and, further the
circumftances of the cafe, and the vouchers founded on by
the refpondents muit find greater credit, than any ecvidence
that could arife from the oaths of perfons whofe charaéters
are nnknown, and who were not particularly acquainted with
the whole falls in queftion.

If the appellant really fold fuch parcel of herrings to the
royal deputation, it was upon his own rifk, having ated ‘only
in purfuance of the limited commiflion given to James Sheriff,
who neither lawfully could, nor did confent to the dlfpoﬁng of
the herrings but upon the condition of bzing reloaded with iron
and deals : he had 4 per cent. upon the whole cargo, for procur-
ing the faid iron in exchange for the herrings ; and if the iron
had really afterwards been delivered by the royal deputation,
when the price advanced, the appellant neither would have
accounted, nor could he have been compellec( to pay the dif-
ference to the refpondents of the advanced price upon the
iron ; fo that the fale, if any fuch there was to the royal depu-
tation, was at his own peril.

After hearing counfel, It is ordered and adjudged, that the peti-

tion and appeal be difmiffed, and that the mterlocutor.f therein com-
plained of be affirmed.

Tor Appellant,  Dun. Forbes. C. Talbot. W3il. Hamilton.
For Refpondents, C. Wearg. C. Arefkine.

el

Sir Alexander Maxwell of Monreith, ‘Bart, Appellant ;
Andrew Houfton, Efq. - &  Refpondent.
' It e contra.

3ath April 1725.
\

 Vitiation.—An objefion to a de~d that it was erazed :nfub/}aﬁtmlz&u: is repelled.

" Vitious Intromiffion and Geflio pro Harede.—A perfon grants an entail of
his eftate to his fon, and hls heirs m l= whatfocvcr, with the burden
of his debte; the fon grants a back bond, in confideration of fa'd entail
to pay the father’s debts : after the dcach of the father and fon, the
daughters convey the eftate real and perfonal of their ‘ather to a creditor,
without making up titles by inventory or confirmation; and the crcdltor
grants bond to prote€t them againf whac they had donc, and from the
debts ot their father ; the heir mal« of entail having got back the oftate
fues the faid creditor for debts of the father as a vitious intrometter, in
which he obtains decree ; and the Court alfo find the moveable debts due to
fuch intrometter to be extinguithed: but the.r judgment is reverfed ; and
the creditor is ordered to accouat for aQlual intromitions only.

WILLIAM HOUSTON of Cultreoch on the 17th of January
1691, made a fettlement and entail of his eflate to hlmfelf

in life-rent, and to William his fon, and his heirs male whatfo.
ever,
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