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FORDYCB 
V.

GORDON, & C.

•The second appeal brought by the respondents, in reference .1807. 
to the decrees of absolvitor in the former actions, was quite 
unnecessary, as the interlocutor of the Court below  has re­
duced those decrees.

P lea d ed  fo r  the Respondents.— By the law of Scotland  
th e right o f legitim  cannot be excluded by a deed of a tes­
tamentary nature. The deed executed by Mr. M illie, senior, 
though purporting to be a bona fid e  and absolute transfer­
ence of property in favour of the appellant, was never car­
ried into effect during the lifetim e o f the grantor, who con­
tinued in full possession o f all his property so conveyed, for 
at least three years subsequent to the date o f the deed; and 
had actually entered into a transaction within a few  months 
of his death, which was utterly exclusive of the validity of 
the deed  1791 as an absolute and irrevocable conveyance 
in ter vivos. This was the submission entered into by him  
in regard to this daughter’s claims, which necessarily implied  
that this deed could not bar these c la im s; and that she had 
not otherwise discharged them . The decision in the H ouse 
o f Lords, in Lashley v. H og, must govern the present q u es-July 16,1804. 
tion. It is impossible in principle to distinguish that c a s e vo  ̂
from the present. The transfer of stock had been made, in 1V* 
that case, to the son, as the conveyance was executed in the 
present, for the purpose o f disappointing the legitim , but 
old Mr. H og had continued, notwithstanding the transfer, to 

- receive the dividends, as old Mr. M illie, notwithstanding 
the conveyance here, continued to receive the rents and 
p rofits; and your Lordships found that all such stock, the  
dividends of which had been so received, was subject to  
the claim of legitim .

After hearing counsel, it was
Ordered and adjudged that the interlocutors complained  

of be, and the same are hereby affirmed.
For Appellant, S ir  Sam . R o m illy , W m. A dam , M a t. Ross.
For R espondents, W m. A lexander , A rch . Campbell,

D a v id  B oyle.

Arthur Dingwall F ordyce, Esq. of Culsh, \
Trustee on the Sequestrated E state ofC A p p e lla n t;  
John Durno, Advocate in Aberdeen, )

Sir J ohn Gordon of Park, Bart., & Alex. M oiR9Respondents.

H ouse of Lords, 26th March, 1807.
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lector of taxes had, on becoming security, procured from him an 
absolute and irredeemable conveyance of his heritable estate, upon 
which they were infeft. It was admitted by them that they had 
never entered into possession, and that, in fact, they held the con­
veyance as a security only for any loss they might incur for the 
collector’s intromissions. On his bankruptcy, his trustee brought 
a reduction of this conveyance, as granted in security of future 
debt, and therefore void under the statute 1696, c. 5. Held the 
conveyance good, and not reducible under the act, it being ex facie 
an absolute and irredeemable disposition. Affirmed in the House 
of Lords.

Mr. John Durno, A dvocate in A berdeen, was, for many 
years, Collector o f T axes for the County of A berdeen, and 
the respondents were his cautioners in a bond, binding them ­
selves to be responsible for his duly accounting and paying  
all the amount of taxes co llected  by him into the public 
treasury.

H e became bankrupt in July 1798, ow ing o f debt to the  
crown the sum of £ 6 1 0 3 . 12s. 3d. for arrears o f taxes, be­
sides £ 1 5 0 0 0  o f personal debt due to other creditors. T he  
bankrupt had heritable property am ounting to £ 6 0 0 0 .

On becom ing security for Mr. Durno, th e respondents, it 
turned out, had obtained absolute and irredeem able con­
veyances to all h is heritable property. The appellant, as 
trustee, brought the present action o f reduction to set aside 
these conveyances, as granted w ithout any just or true value, 
but in mere relief and secu rity  for future debts, and there­
fore null and void, in terms o f the act 1696, c. 5.

It was adm itted by the appellant, that these dispositions 
sought to be reduced, were ex fa c ie  absolute and irredeem ­
able dispositions to the property. U pon them  infeftm ent 
had fo llo w e d ; and these infeftm ents were recorded. On 
the other hand, it was adm itted by the respondents, that 
they  had never paid any price or value for the conveyances,
•— that, though conceived in the form o f  absolute convey- v 
ances, y e t they w ere granted to them  in relief and security  
of Mr. D urno’s future introm issions, for which they had be­
com e liable in term s o f their cautionary obligations, and 
that they had never entered into possession o f the subjects, 
but that Mr. Durno had continued to possess these as for­
m erly. T hese facts being conceded on both s id e s : It was 
argued for the appellant, That as Mr. Durno’s receipts o f  
the public m oney were all, or m ost o f  them , subsequent to  
the sasines in favour o f the respondents, and as the amount
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of these was uncertain, the sums varying from day to day, 1807.
according as he received or accounted for the public m oney, ----------—
the situation of the respondents was exactly similar to that f o r d y c e  

o f cautioners in a cash account with a bank ;  and, in the case 0 0 r d o n ,  & c .  

o f Brough v. Selby, it wTas found that an heritable security, Mar. 2, 1791. 
granted to such a cautioner, wras good only as to the money ^ap 951’ 
advanced prior to the infeftm ent. A greeable to this decision, Mor. 1159. 
and many others decided in the same way, he contended that 
the dispositions, as securities, ought to be restricted to the sums 
advanced prior to the date of the sasines. For the respondents, 
it  was argued that the statute 1696 could not apply to the 
circumstances of this case. It did not apply to dispositions 
ex fa c ie  absolute and irredeem able, but only to those which 
ex fa c ie  of the deed itse lf  showed they were m erely in se­
curity for future debts. In the case of Selby, the deed  
which the Court set aside, was a disposition which bore in  
grcemio to have been granted to Selby, to secure him from 
the consequences of his cautionary obligation. But, in this 
case, the deed sought to be reduced was an absolute and 
irredeem able disposition to the property, which does not fall 
under the act of Parliament. The words of that act, which  
has reference to this transaction and question, are, “ And 
“ because infeftments for relief, not only of debts already  
“ contracted for thereafter, are often found to be the occa- 
“ sion or covert of frauds, it is therefore further declared,
“ th a t any disposition  or other righ t th a t shall be gran ted  
“ fo r  hereafter , for re lie f  or security o f  debts to be contracted  
“ f o r  the fu tu re , shall be of no force as to any such debts 
“ that shall be found to be contracted after the scisine or 
“ infeftm ents follow ing on the said disposition or right, but 
“  prejudice to the said disposition and right, as to other 
“ points,' as accords.” Dispositions in security are alone 
here referred to. And the act cannot be construed to apply 
to absolute conveyances. W hen frauds appear, the common 

- law  affords a rem edy, but, in matters of statutory provision, 
the enacting clause must be taken as it stands, and cannot 
be extended beyond it.

The Lord Ordinary repelled the reasons of reduction. June 24,1801.
And, on several representations, he adhered. July 10,

On reclaiming petition to the Court the Lords adhered. peb. 16, 
Against these interlocutors the present appeal was Mar. 3,

brought to the House of Lords. June 24
P lea d ed  f o r  the A ppellan t.— The deeds sought to be re­

duced, though conceived in the form of absolute and irre-
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1807. deem able dispositions or conveyances, were in fact dis-
------------  positions in security of future debts. And although this

f o r d y c e  does n o j. a p p e a r  on the face of the deeds or record,
g o r d o n , &c. yet, as it is judicially adm itted by the respondents, that

admission ought in law to be equivalent to a declaration  
m ade to the same effect in a back bond. B esides, this view  
is both consistent w ith the spirit of the act 1696, and the  
view s of the legislature in regard to it, and ought to be 
given fu ll effect to.

P lea d ed  f o r  the Respondents.— T he act o f Parliament 1696, 
had for its  object a particular species of obligations and se­
curities, common in those days, which, from their uncertain­
ty, both as to exten t and nature, defeated  the important in­
stitution o f the public registers, and led  besides to many acts 
of fraud. To this object the statute was confined ; and that 
th e  m eans m ight properly correspond w ith the end, the pro­
hibition is singly  directed against dispositions in security o f  
debts which are undeclared and unknown. W hile the dis­
positions now objected to by the appellant, so far from being  
indefinite, are absolute and com plete transmissions o f the fu ll 
right of property, changing entirely the person o f the hol­
der, and by public registration notifying that change to the  
world. To hold that such deeds were within the enactm ent 
of the statute, were to extend the statute beyond what the  
legislature intended. This view of the statute is conform­
able to the opinion generally expressed in courts o f law in 
regard to this statute. And the point has therefore been  

Feb. 16,1782. set at rest, ever since the case o f R iddle and N ibble. T he  
Mor. 1154. j udiciai admission of the respondents in regard to the deeds,

to the effect that though appearing ex fa c ie  absolute, yet in 
reality they were securities for future debt, cannot affect these  
deeds, or the rights of parties under them , nor entitle the  
appellant to plead the benefit o f the statute.

After hearing counsel, it was
Ordered and adjudged that the interlocutors com plained  

of be, and the same are hereby affirmed, w ith £ 1 0 0  
costs.

For A ppellant, W . A lexan der , A d a m  G illies.
For R espondents, W m . A d a m , Jam es G ordon.

N ote.— Unreported in the Court of Session.


