
1809. unfit to proceed on her voyage, it was the best course for
— -------- all parties, w ithout w aiting to give notice, as is contended

t h e  p r o v o s t  for b y  ^he appellants.
OF KIRKCUD- *  L  L

b r i g h t , &c. A fter hearing counsel, it  was
V.

a f f l e c k . Ordered and adjudged that the interlocutors com plained
of be, and the sam e are hereby reversed, and that the  
defenders be assoilzied.

For A ppellants, W m . A d a m , D a v id  W illiam son , M .
N o la n .

For R espondents, Thom as P lu m er , J . A . P a r k .

N ote.— The reversal in this case upsets the judgment in the 
Court of Session, given in Adam and Mathie v. Murray, Mor. App. 
Insurance, No. 6 as arising out of the same circumstances and risk ; 
and will not support the doctrine laid down by’ Professor Bell in his 
Commentaries, founded on both cases, as decided in the Court of 
Session, Com. vol. i. p. 620.

2 5 i  CASES ON APPEAL FROM SCOTLAND.

T he P rovost, Magistrates, and 
Council of K irkcudbright,

Archibald Affleck,

T own- |  A p p e lla n ts ;  

Respondent.

H ouse of Lords, 20th March 1809. v

D ebtor’s E scape from P rison—L iability of Magistrates.— In 
this case, the prison was alleged to be strong and sufficient in all 
respects, and the magistrates pleaded that there was no defect, no 
cu lpa  on their part, no carelessness nor want of vigilance on the 
part of the jailor, but that the escape was effected only by the 
most powerful instruments and forces having been applied. Held, 
nevertheless, that they were liable.

A ction was raised by the respondent against the appel
lants, as responsible for the escape from prison o f his 
debtor, W illiam Herries, cattle dealer, imprisoned for debt 
in  the prison o f Kirkcudbright.

T he escape was effected by the use o f tools, used in cut
ting  a hole in the ceiling  o f  his chamber, and wrenching a 
strong bar out o f a window.
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The defence stated  by the m agistrates was, that the re
sponsibility, in such cases, only attached w here the escape — —— • 
im plies cu lpa  on their part, as for exam ple, an escape e f - TflE PR0V0ST 
fected  through the negligence or connivance of the ja ilo r ; BRI0HT> &c. 
but here there had always been the utm ost vigilance and 
care bestow ed in keeping the prisoner. There was no laxity  
in w atch in g ; and the prison was in all cases sufficient and 
strong, so as to make the escape appear to many almost 
miraculous.

T he Court found the m agistrates conjunctly and severally May 28,1803. 
liable in payment o f the principal sum and interest libelled.
a i • . . . .  a u  a  June 17, 1803.And, on reclaiming petition, they adhered. j uly g,

Against these interlocutors the present appeal was 
brought to the H ouse o f Lords.

P leaded  fo r  the A ppellan ts .— Although by the law of 
Scotland, it is required that prisons shall be secure and 
sufficient, yet it understands this sufficiency in a qualified 
sense, and not to cover forces and powerful instrum ents, as 
in this case were irresistibly used. It does not require that 
the magistrates shall provide guards around the prison wall 
all night, nor that the jailor should watch at the prisoner’s 
door night and day. It does not require the prison of 
debtors to be like a felon’s cell, shut up w ith close barred 
boards, in fetters and chains. N oth ing of all this it under
stands. So that, before the m agistrates can be held re
sponsible, it must be made out that the jailor was negligent 
of his duty, or that the prison was insufficient for the pur
pose o f safe custody. H ere neither the one nor the other 
is proved to have been the cause. T he jailor was vigilant. 
The prison was strong. And the only efficient cause or 
agent was the m echanical instruments that were applied.

P lea d ed  f o r  the Respondent.— T h e  m agistrates are the  
keepers o f the prison, as delegates o f the crown. T hey are 
bound to have the prison su ffic ien t; and to keep the prison
ers securely. T his duty is not im posed w ithout a valuable 
consideration. T hey receive value in the privileges which 
the burgh enjoys. And the reddendo  o f their charter, by 
which the burgh holds o f the crown, binds the vassal to 
“ watch and ward.” But, in point of fact, the prison here 
was insufficient. It was too low  in the r o o f; the joisting  
and floor above were accessible to his operations. It was 
not arched ; nor was there a ceiling, which would have pre
vented his operations from being carried on quietly. The 
joists were weak, and o f fir d e a l; and the door on the stair
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defended only by a single w ooden lock, and the window by 
a single bar o f iron. B esides, had the jailor been vigilant, 
no such instrum ents could have been adm itted into the pri
son, nor any o f the operations carried on. The m agistrates 
have adduced nothing in justification ; and the onus o f prov
ing  this ly ing  on them , they  m ust be held  liable.

A fter hearing counsel, it was
Ordered and adjudged that the interlocutors com plained  

o f be, and the sam e are hereby affirmed.

For A ppellants, S ir  Sam uel R o m illy , H en ry E rsh in e.
For R espondent, Geo. Jos. Belly F r a . H orner.

Note.—Unreported in the Court of Session.

[M. App. Part I. “ C ollege,” No. 3 .]

J)r. R obert Arnot, Professor o f T heology  
in St. Mary's C ollege, and R ector o f the  
U niversity o f St. A ndrew ’s ;  Dr. J ames 
P layfair, Principal o f the U nited  Col
leg e  ; Dr. J ohn H unter, Professor o f  
H um anity ; and Dr. J ohn Adamson, Pro
fessor of Civil H istory, in the said U nited  
C ollege ; and Dr. J ohn T rotter, P rofes
sor of E cclesiastical H istory in St. Mary’s 
C o lle g e ; all in the U niversity o f St. 
Andrew's, . . . . .

■ A p p e lla n ts ;

Dr. George H ill, Principal o f St. Mary’s 
C ollege ; Mr. N icolas Vilant, Professor  
of M athem atics ; Mr. J ohn Cook, Profes
sor o f Moral P h ilo so p h y ; the R ev. H enry 
David H ill, Professor o f G reek ; all o f  
the U nited  C ollege o f St. A ndrew ’s ; the  
R ev. J ohn Cook, Professor of H ebrew  
in St. Mary’s C o lleg e ; and Dr. J ames 
and Dr. J ohn F lint, sty ling  them selves  
Join t Professsors o f M edicine ; all in the  
U niversity of St. Andrews,

i

> Respondents.

j

v

H ouse o f Lords, 26 lh  May 1809.

College— E lection of P rofessor— Cnandos F oundation.— An 
election haying been made of Dr. James and Dr. John Flint, as


