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102 CASES IN THE HOUSE OF LORDS

' ENGLAND.
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APPEAL FROM TH E COURT OF. CHANCERY,*
#

J . C. T rent—Appellant. •
C. E . T rent and others—Respondents.

/

T e st a t o r , by his will, gives an annuity to his wife and lega-i 
cies to children, knowing that his personal estate was in­
sufficient to answer these purposes; says nothing about his 
real estates, but appoints certain persons trustees o f inher it- 
ance for the execution of his will. Question, whether the, 
trustees took any interest in the real estates for the purposes 
of this will 2
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W I L L .  EF­
FECT OF 
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Mar. 10,1813. J O H N  T R E N T  had an estate for life in certain
• • <

lands in Barbadoes, remainder to trustees for a
*  •  .  «

f e c t  o f  t h e  term of two hundred years, to secure a jointure of
500/. per. annum to his wife, in case .she survived

9 A  •  •

him. ’ In  1795* he became equitably entitled to cer? 
tain lands in Somersetshire; in August 1796, he

^  1

made the following will, duly executed, and attested 
by four witness

“ I , John Trent, do hereby give unto my wife 
200/. per annum during her natural life, in addi­
tion to her jointure, my ju s t  debts being previously 
paid; and I  do give unto my two younger children

< 1 . •

6000/. each, to be paid xvhen they severally come to • _ « ■ • •
the age oj twenty-one: and I  do appoint John 
Hanning, William Hanning, and Constantine 
Phipps, as trustees o f inheritance fo r  tlie execu« 
tion hereof J

Soon after making this will, he dictated a codi«
fc ' * *  ■ ,  * f i 1  ^  • 1 *
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cil to the said John Hanning, (who immediately Mar. 1 9 , 1 8 1 3 . 

reduced it to writing) in the following terms
0 7  ^  W I L L .  EF-

cc I  do give Robert Strike f i f ty  pounds beyond f e c t  o f  t h e

his wages. I t  is Mr. Trends wish that i f  either t r u s t e e s

o f his estates must be sold, that the Millington o f  i n h e r i t -
^  a n c e /*estate ( being the estate to which the said testator wa$ 

equitably entitled as aforesaid) be firs t sold— Co-, 
dicil 6000/. to the child o f which M rs . Trent is 
now pregnant, when he or she shall arrive at the 
age o f twenty-one, and fu l l  interest fo r  the same 
during the several childrens minority.”
'' The testator being very ill at the time of making 
the will, could only set his .mark to it; but he re­
covered a little and signed the codicil, which was »
not, however, attested, The testator died the fol-

+ « « *  *

lowing day, leaving three children born in his life-r 
time, and one born in due time after his decease.
The will was duly proved, and a bill was filed in 
Chancery by the younger children, the widow and 
trustees against the heir at law, to have the will 
established and carried into execution; and praying 
that an account might be taken of the testators 
property, and that, if necessary, the annuity of 200/. 
and legacies might be declared to be charged on * 
the real estates. After answer put in, issue joined,' 
and witnesses examined, it appeared that the testa­
tor’s personal estate was not nearly sufficient to sa-? 
tisfy the annuity and legacies.

The cause came on before the Master of the Rolls, 19* July*
* 1802.

who ordered a case to be made for the opinion of 
the Judges of the Common Pleas, on the following 
questions, viz.:—fC Whether John Hanning, William 
Manning, 'and Constantine Phipps, took any and ' * *
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•what estate or interest in the real estates o f  the
said John Trent, under and by virtue o f his will;
or whether they had, by virtue o f such will, a
power to make any conveyance or appointment' o f
any and what estate or interest o f or in such real'
estates; and i f  they had, whether such power
survived to the said John Hanning and William
Hanning

T h e  J u d g e s  (M ansfeld, Heath, Rooke, and  
Chambre,)  u n an im ou sly  certified  “  th at th e  H a n ­
n in g s  and P h ip p s took no in terest in  th e real esta tes  
u n d er th e  w ill, and th at th e y  had  no  pow er, b y  v ir­
tu e  o f  su ch  w ill, to  m ake a n y  con veyan ce or ap p oin t­
m e n t o f  a n y  esta te  qr in terest o f  or in  su ch  real 
esta tes .”

c »

T h e  cause cam e on  for further d irection s before
* .

the Lo.rd Chancellor ( Eldon) ,  who directed a simi­
lar case for the opinion of the Court of King’s 
Bench. Three of the Judges ( Ellenborough, Grose, 
and Le Blanc,) certified as follows :-r-“  18th Dec. 
1805. JVe have heard this case argued, we have 
considered it, and it appears to us, attending to the 
tvhole o f  the will, that the testator, John Trent, in 
appointing John Hanning, William Hanning, and 
Constantine Phipps as trustees o f inheritance fo r  
the execution o f his will, plainly meant to make 
them trustees o f his estates o f inheritance, m the 
same manner as i f  he had used the words, “ Trus- 
tes o f my inher i tanceor  “ trustees to inherit my 
said estates fo r  the execution o f this my w ill” xWe 
are therefore o f opinion, that the said John, Han­
ning, William Hanning, and Constantine Phipps 
took an estate in fee in remainder in the said real
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estates o f the said John Trent, subject to the term 
o f tzvo hundred years created by the settlement ”

%

: Justice Lazvrencc, o n  th e  contrary, agreed w ith  
th e  J u d g es  o f the C om m on P lea s, sta tin g , am on gst  
other reasons, that th e  w ords trustees o f in-

i  * *  - »

heritance, upon  w h ich  th e  Plaintiff's ch ie fly  re lied , 
in  con ten d in g  th at th e  testator m ean t to  ch arge h is  
real estates, w ere too uncertain  to  support th a t co n ­
clusion  in opposition  to  th e  rule o f  law , th at the in ­
ten t to d isin h erit th e  heir m ust appear plainly in  h is  
w ill, o th erw ise that.the heir shall n o t be d isin h erited .

T h e  cause cam e on again  before th e  C han cellor  
for further d irections, w ho confirm ed th e  o p in io n 'o f  
th e  three J u d g es  o f  th e  K in g ’s B e n c h , in  op p osition  
to  that o f  J u stice  L aw ren ce , and th e  J u d g es  o f  th e  
C om m on  P le a s;  w hereupon  th e  H e ir  at law  ap-

M r. Richards (for th e  A p p ella n t), in sisted  on
th e  rule o f  law , th at the in ten tio n  to  d isin h erit th e
h eir  m u st d istin c tly  appear in  th e  w i l l ,before it  can
have th at effect. T h e  w ord inheritance d id  not

*

seem  to have been used by th e  testator in  a tech n i­
cal sense, but was applied  to  th e  personal estate.

t

#

/ Sir S. Romilly for the R esp on d en ts. N o  on e had  
a greater respect than  he had for J u stice  L aw ren ce, 
or m ore d eep ly  regretted  h is res ig n a tio n ; bu t that 
em in en t J u d g e  had taken an erroneous v iew  o f  th is  
case. T h e  great rule in  th e  construction  o f  w ills , 
was to find out and to  act u p on , th e  in ten tion  o f  th e  
testator, and to  g iv e  effect^ i f  p ossib le , to  every

Mar. 19,1813.
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w ord in  th e  w ill. In  S co tlan d , in d eed , th e y  said  
“  h eir  o f  personal e s t a t e b u t  in  E n g la n d , th e  
w ord inheritance w as e x c lu s iv e ly  applicab le to  real 
estate. T h e  ap p o in tm en t oh  trustees o f  in h eritan ce, 
w as eq u a lly  stron g  as a d ev ise  o f  th e  in h eritan ce.
1 4

f!

Lord Redesdale s t i l l  retained  th e  op in ion  w h ich  
h e  had before form ed , th a t th e  decision  o f  th e  
C h an cellor , in  co n fo rm ity  w ith  th e  op in ion  o f  th e  
th ree  J u d g es  o f  th e  K in g ’s B e n c h , was correct. H e  
a d m itted  th is  how ever to  be a case o f  d o u b t ,‘ and  it  
w o u ld  b e p resu m in g  in  h im  n o t to  do so , w h en  th e  
four J u d g es  o f  th e  C om m on  P lea s, and o n e  o f  th e  
J u d g es  o f  th e  K in g ’s B e n c h  had decid ed  th e  o th er  
w ay . T o  ap p ly  th e  w ord in h eritan ce to  personal 
esta te  w ou ld  be a ltogeth er  an im proper u se  o f  th e  
t e r m ; and w h y  sh ou ld  th at be d o n e , w h en  in  th e  
p resen t case it  m ig h t p e r fe c t ly . w e ll be u n d erstood  
jn its  proper sen se ^

CASES IN THE HOUSE OF L-ORDS

Lord Eldon (C h a n ce llo r), concurred , b u t w ith  
d ou b t cer ta in ly , after th e -J u d g es  h ad  so m u ch  di£» 
fered . I t  w as a m aterial fact, th a t th e  testator m u st  
have k n o w n  at th e  tim e  o f  m ak in g  h is w ill th at h is  
personal esta te  w as in su ffic ien t to  answ er its pur-* 
p oses.

J u d g m e n t o f  th e  C ourt b e low  affirmed.*
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