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An objection to the jurisdiction was made on the May7, 1815
part of the Appellant, as the appeal had been al- C:‘;‘;;‘:"’.
- ready’ disposed of; but the Chancellor had no cuurcu
. doubt but the House had jurisdiction 'founded on **4°*

, the undertaking of the agents.
It was accordingly ordered that the Court below
should cause an account td be taken, and payment
to be made of what was due up to the time of de~

livering possession.
{

) SCOTLAND.

£RROR FROM THE COURT OF EXCHEQUER.:

- WaLker—Plaintiff in Error.
ApvocaTE GENERAL— Defendant in Error.

Tue agent of the owner of an estate, to be sold at auction, July 8, 181s.
attends at the place and time of sale; mentions the ——
upset price, but no bidders. He gives notice that he caseuvron
"will ke ready to treat for a sale by private bargaln. THE aucTION
Soon ‘after he is called into a private room by some of those AC1S, 17 AND
who attended at the public meeting, and they give him '9 ¢%9- 1!
offersin writing. He engages, before inspecting the offers,
that the highest offer shall be accepted; and it is accepted
accordingly. Question, Whether this be a sale at auction
under the acts of the 17th George 3, c. 50, and 19th
{zeorge 3, c. 5G? *
. o eit—

TH'E estates of Foodie, Davisie, and others, in July 180l
¥ifeshire, belonging to the trustees of the Marchi-

oness of Titchfield, were advertised to. be sold .by
public auction, at Edinburgh, -and a number of per-
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July 8, 1813, sons attended in consequence. The Plaintiff in error,
—— a writer to the signet, was employed by the trustees
;f,SBEAUUPC?:ON as their agent to sell the estate. A licensed auc-
‘ ‘;‘5765;0‘1711’?” tioneer attended at the place and time of sale, but
Mr. Walker took the most active part in the busi-
ness. INo notice was pretended to have been given
to the auctioneer of any intention to buy up the -
estates for the vendors in case the biddings did not
Theupset  teach the value. Mr. Walker stated the upset price
{’)‘:f; 05&;]%%?:; at or about 50,000/. ; but notwithstanding every ex-~
and the meet- ertion for that purpose, he could procure no biddings
g breaks up. upon that sum.” He then stated, that he should be
ready to treat for the sale by private bargain, and
the meeting broke up. Mr. Walker left the house,
but soon after, while he stood near it, i1n the street,
orin the court of the Exchange, some gentlemen,
who had attended in the public room, came to him,
Cs and said they would make an offer, provided it was
Offers soon . not communicated to others. Mr. Walker stated,
:fm‘f:tidfog:n that it would be unnecessary to make any offer,
by some o} either verbally or in writing, unless it was some-
attended the  thing better than 50,000l., and that the best, or
5:’; lic et hichest offer above that sum, would be preferred
fﬁ::‘ttﬁ:%aiggﬁ_ without partiality. In two or three hours after,”
estshall be ac- letters .or lines with offers were delivered to hini;
f:féi‘lpfe‘:,d * ypon which, he went back with them to the Coffee
House, opened the letters, and found in one of
them an offer of 50,650/.; which, being the highest,
he said would be accepted; provided the terms of.
payment could be adjusted ; and these having been
adjusted, the bargain was’ concluded the following

day.
Inf tion . . . :
ﬁleﬁ'{f,"’u',‘; - An mformatlon, in the -name the Advocate Ge-

/
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neral, was filed against Mr. Walker for payment of July s, 1813.-

the anction duty, upon the sum at which the estfltes
sold, amounting to 1,2 66[ 5.

The question came on to -be tried before the
Barouns of the Exchequer; and the jury returned a
special verdict, finding the facts as above stated.—
- The Darons, 'after hearing the case argued, gave
Judgment foi the Defendant in error; upon which
Mr. Walker brought his writ of error.

AMr. Adam and Alr. Dauncey (for the Plaintiff

n error) contended, that this was no sale by way
of auction. The upset'price was not a bidding, but
the ¢zerminus a guo the bidding commenced. This
had been decided by the Court of King’s Bench:
and the subsequent transaction was a private bargain,
totally distinct from the public auction.

The Solicitor General and “Mr. M*Kendsie (for

‘the Dcfendant in error) maintained, that the whole
was one transaction: that the vendor had the ad-
vantage of the competition ; and that the sale in an-
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CASE UPON
THE AUCTION
ACTS, 17 AND
10 GeO. 111,

. Exchequer for
payment of
the duty.

The Barons
decide that it
ought to be
paid.

Crnso and
Crisp; 3 East,'
337.

other room was a mode of sale at auction, ¢ whereby -

the highest bidder was deemed the purchaser,” and
clearly within the meaning and letter of the statutes.
The circumstance of time was essential, as it showed
the connexion between the open and the more pri-

vate transaction. Unless this sccond transaction -

should be held to be a continuation of the former,
the payment of the duty might, in almost every in-

starce, be cvaded : and they relied upon the case of *

the King and Turner, decided at the Exchequer
Sittings, Hllary Term, 1708 ; the cases of the King
YOL. 1. 1

/
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July 8, 1818. and Sterling, and the King and Christie, were also
,~—~——" mentioned.

CASE UPON
THE AUCTIONXN

Acts, 17 AND 7 /ze C/zancellw stated, that when he was Attor--
19 GEeo. 111.
ney General, they had a case in the Exchequer of a
female auctioneer. She continued silent during the
whole time of the sale; but, whenever any one bid,
she gave him a glass of brandy.—The sale broke up,
and, in a private room, he that got the last glass of
ST brandy was declared to be the purchaser. This was.
| decided to be an auction. T
- His Lordship suggested, that the information
ought to have been against the licensed auctioneer ;
but that point had not been noticed below, and

there appeared to have been an understanding that
no advantage was to be taken of the circumstance.

Juldy12,1813. Lord Eldon. {(Chancellor.) After stating the case
Judgment-  4nd proceedings, and notieing the Auction Act of
the 17th of the King, c. 50, he adverted more parti-
cularly to that of the 19th Geo. 3, c. 56, and read
.the material words upon which the question turned,
from the 3d section, ¢ who doth or shall exercise the
¢ calling, &c. of an auctioneer, by outcry, knocking
"¢ down of hammer, candle, lot, parcel, or &y any
“ other mode of sale at auction, or whereby tke
.« ' highest bidder is deemed to be the purchaser.”
The act therefore described, not merely the several
¢ spectes or modes of sale of which the word auction
might be considered as the genus, but added the
words “ any other mode of sale, or whereby the
¢ highest bidder is deemed to be the purchaser.”

They had heard much argument about the justice
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of making those pay the duty who had the advan-

tage of the competition produced in this way; but’

that was a consideration not for théir Lordships to
enter into. They had to consider, temperately and
'soberly what was the meaning of the Act of Parlia-
ment, and to decide accordingly. Three or four

cases had been mentioned, on which he should trou-.

ble their Liordships with a few short observations. By
the 12th section of the Act of the 19th of the King,

it was enacted, ¢ That, in case the real owner of

‘ any estate, &c. put up to auction shall become the
¢ purchaser by means of his own bidding, or the bid-
“ ding of any other person on his behalf, at such sale;
““ the officers of excise are authorised to make an al:
‘“ lowance to such divisor of the duties imposed by the
‘“ Acts 1n question, provided the requisite notice be
‘“ given to the auctioneer before the bidding.” Then
“the question arose, What constituted a sale at auc-
tion, and how far this was such a sale? In the casc
of ¢ Cruso and Crisp,” te Court of King’s Bench
had decided, that the mere stating of the upset price
~ was not a sale under the act. Three other cases had
been mentioned,.but all he need say of these was,
‘that none of them were exactly similar to the pre-
sent case,

He should give no opinion how far it was neces-
‘sary, in order to make a vendor a buyer, that there
should be another bidding ; but it would take more
argument than he had as yet heard or read to con-
vince him clearly of the contrary; for, where an
éstate was put up, whether there was another bid-

der or not, he had very great doubt whether that
I A

-
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July 12, 1813,
——

CASE UPON
THE AUCTION
ACTS, |7 AND
19 GEO,' X1Ys

-

The Chancel-
lor doubted
whether, not- .
withstanding
the authority
of ¢¢ Cruso
and Crisp,”
the mention
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July12,1813. was not a sale at auction, for the purposes of this
~—~— act. But on that point he gave no opinion.
.CASE UPON

rue avction - Here the Appellant put up the estate,’ and stated

gors. 17 A2 that he would not sell it for less than 50,000/ | If
0 GEO. III. .

ofan upset ~ the matter had stopped there, then it would have,
price was N9t ‘been necessary to determine upon the point which
or the pur- : ) _ '
posesofthe  he had alrcady mentioned ; viz. Whether the put-
. Act, a buying . - . .
at the Aue- ~ ting up to sale, and naming an upset price, was not
:‘e‘;‘:l;’ry the g sale at auction for the purposes of this Actt But
it did not stop there; nobody having bid, Mr.
Walker stated, in the presence of those assembled,
that he was ready to treat for the sale of the estats
by private contract.. Ile then went into a private
rooin, with several of those persons who had attended
in the. public room, and they having'made offers,
he engaged that the highest should be accepted.
He put himself under an_ obligation to treat with
them all, and to give the estate to the highest bid-
der. Here the question was ; not, Whether this was
what was usually called asale byauction ? but, Whe-
ther, for the purposes of this Act, every thing must
Where the  not be considered as such a sale, where the contract
contract is . . . .
was with various persons, with an engagement to

with various

persons, with  Jet the highest bidder be the purchaser? IHe might
an engage- T

ment to let  have taken any individual he pleased and concluded
},‘;jd*‘e‘,.g‘;,fﬂ;,e a bargain with him; that would have been a trans-

purchaser, or  aotion of a different kind ; but here he treatéed with
to accept the

highest offer, a number, and came under an engagement to accept
:u::sti;n?z]fﬂf; the highest offer. He was of opinion, therefore,
purposesofthe that this was a sale by auction for the purposes of

Act. :
- the act, and that the judgmnent of the Court below
was right. ‘
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Lord Redesdale concurred in this opinion. The
point appeared to him perfectly clear. The second
Act was passed for the purpose of furtherregulation,
and to prevent evasions; and after pointing out who
were the persons who must tdke out licences, 1t pro-
ceeded to descrihe what should be considered as a sale
at auction. It was to be a sale ¢ by outery, knock-
“ ing down of hammer, candle, by lot, or parcel,
'“¢ or any other mode of sale at auction, or whereby
“ the last, or highest bidder, is deemed to be the
* purchaser.” .

,  The words, “ or whereby the best or highest bid-
‘“ der 1s deemed to be the purchaser,” he considered
as explanatory of what was meant by the word
““ auction,” and he eonceived that all such sales were,
for the purposes of this act, to be deemed sales at
auction. Under this construction of the act, there
was, in the present instance, clearly a salc at auction,

\

" Judgment of the Court below affirmed. 5

M

SCOTLAND.

APPEAL FROM INTERLOCUTORS OF THE COMMISSARY
COURT AND COURT OF SESSION.

Aucusta M. Tovey—Appellant.
Major M. E. Linpsay— Respondent.

Marriage at Gibraliar of a Scotchman (in the army) to an
English woman. While retired on half-pay he resides with
his family at Durham, for the education of his children,

" and is again employed in the military service, but still keeps
his family at Durham, where it remains for about ten years.

1
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July 12} 1818,
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CASE UPON
THE AUCTION
ACTS, 17 AND
19 GEO. III.

May 24, 18i83.

e
WHETHER A
SCOTCH
COURT HAS
JURISDICTI=
ON TO DIS=
SOLVE AN .
ENGLISH
MARRIAGE,
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