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CASES IN THE HOUSE OF LORDS

FROM THE IRISH CHANCERY

Gore, Esa.—Appellant.
STACPOOLE, Esa. and-others— Respondents.

and ‘

STACPOOLE— Appellant.
GorEe and others— Respondents.

SALE of mortgaged estates for payment of mortgage and
judgment debts, under a decree of court fraudulently
obtained in 1733 by collusion between the tenant for life
and others, to the prejudice of those in remainder, ques-
tioned in 1796 by the tenant in tail three months from the
time when his title accrued, established in the Irish Chan-
cery in 1801, set aside by the Lords in 1813 as to part
which was sold to a person cognizant of the traud, and
strong doubts expressed by Lord Redesdale, if the case
had come before them whether it would not have been
also set aside as to thz¢ portion which was purchased by
one not actually cognizant of the fraud, but who might
have discovered it by inspecting the proceedmgs on the face
of which it was apparent,

Mamm—— L

"T'111S was an appeal from a decree of Lord Clare
In the Irish Chancery, pronounced under the fol-
lowing circumstances.

General Francis Gore being seized in fee or
entitled under a lease for ever of or to certain
estates In the county of Clare 1n the year 1715 ;
mortgaged the same to Joseph Damer of Dublin,
for a sum of 6010/ ; and in the following year bor-
rowed from Damer a further sum of 1058/. for which
he gave a bond and warrant of attorney, and judg-
ment was soon after duly entered up.

General Gore by his will dated the 20th October,
1721, baving directed that all his debts, mortga-
ges, and incumbrances, should be paid out of his
personal estate ; and, 1f that should be insufficient,
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then that his real estate should be liable thereto,
“ devised all his real estates to his son, Arthur Gore,
¢ for life; remainder to the saild Arthur Gore’s
¢ eldest son, Cusack Gore, for life ; remainder to the
“ first and other sons of the said Cusack Gore 1n tail
‘“ male; remainder to the testator’s grandson, Francis
‘“ Gore Fitzarthur, (father of the Appellant,) for life ;
“ remainder to the first and other sons of the said
¢“ Francis Gore Fitzarthur, in tail male; remainder
““ to every other son and sons of the said Arthur
“ (ore, 1n tail male; remainder to the testator’s se-
‘“ cond son, Francis Gore Clerk, for life; remainder to
¢ Francis Gore, the son of the said Francis Gore
“ Clerk for life; remainder to the first and other sons
“ of the said last mentioned Francis Gore, in tail
““ male; remainder to the testator’s youngest son,
¢ George Gore, for life; remainder to the first and
¢ every other son of the said (zeorge Gore, in tail
¢ male ; remainder to the testator’s right heirs for
““ ever;” and appointed his said son, Arthur Gore,
sole executor of his will. General Gore died in
1724, without having altered or revoked his will,
and without having paid off the above-mentioned
mortgage and judgment debts.

In the year 1730, Arthur Gore died, having by
his will appointed Robert French and others his
executors.

Cusack Gore, the eldest son of Arthur Gore, had
died.in his father’s life time, so that at the death of
Arthur Gore, his second son, Francis Gore Fitz-
arthur, the father of the Appellant, became cnti-
tled to an estate for life under the will of General
Gore, 1n the mortgaged estates. Francis Gore Fitz-
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arthur, at the death of his father, was a minor, and
Robert French obtained letters of guardianship of
his person and estates.

The interest in the mortgage and judgment debts
having come by assignment and bequest into the
hands of William Curtis, of Dublin, he, in the year
1731, together with the executors of the original
Mortgagee and Joseph Mariott, his trustee, exhibited
their bill of foreclosure in the Court of Exchequer
in Ireland, to which they made Francis Gore
Fitzarthur, the minor, tenant for life, with the
executors of Arthur Gore parties dependants; but
none of the subsequent remainder-men were made.
parties. To this will the minor, by his gualdian
and the executors, put in their several answers, in
which the limitations in the will of General Gore
were distinctly set forth. The answer of Francis
Gore Fitzarthur was, according to the custom 1n
Ireland, signed by his Attorney, Edmond IHogan.
On the 10th of April, 1733, the cause came to a
hearing in the Exchequer, where the followmg
decree was pronounced : ¢ that an account should
‘““be taken of the sums due on foot of said mortgage
“and judgment, and that the same with interest
““ should be paid within six months from the time of
‘“confirming, the report to be made by the Chief
“ Remembrancer of the said Court in pursuance of
¢ the said decree, and that in default thereof the
‘“ equity of redemption of the said mortgaged premises
‘¢ should be foreclosed and the said estates sold, and
‘“that out of the money arising from the sale, the
““ Chief Remembrancer or his deputy should pay to

‘“ the said William Curtis the sums which should be
1
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“ so reported due, with interest and costs; that the Feb.17, 1813.
‘¢ remainder should be paid to said defendants, and ———

SALE OF .
““that al]l proper parties should join in deeds of con- morrsacsn
““ yeyance to the purchaser.” | EITATES.

The deputy Remembrancer having made his re-
port of the sum due under the mortgage and judg-
ment, amounting to 9585/, 13s. 7d. the cause was
heard on the report and merits, on 19th June, 1733,
and the Court made a final decree thereon as follows :
“ That defendant should pay to said William Curtis
“ the said sum of 9585/. 13s. 7d. with interest and
¢ costs within s1x calendar months from the time of
‘ confirming said report; and in default thereof, that
‘ said mortgaged cstates should be sold ; that out of
‘ the money arising from the sale, said William Curtis
‘ should be paid the amount of the sums decreed
‘“ to him, and that the surplus thereof should be paid-
“to s'ud defendant, Francis Gore Fitzarthur, Appel-
¢« lant’s said father.”

At time of filing the bill and pronouncmo the
decree, the Rev. Francis Gore, second son of the
testator, General Gore, and Francis Gore, his son,
to whom remainders were limited by the will of the
(zeneral, were both n esse ; but neither of them,

nor any persons except as before stated, were made
parties to the foreclosure cause.

~ No proceedings were had upon the final decree
.till May, 1746, soon after Francis Gore Fitzarthur
(the Appellant’s father) came of age; the decrce
was then revived, and the mortgaged estates put up
to sale by the deputy Remembrancer of the Court
of Exchequer, in November, 1747, where 1n pur-
suance of a ‘previous arrangement betwgen Francis
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Gore TFitzarthur, and John Purdon, a barrister,
the latter purchased the estates at 13,400/. which,
as the Appellant alledged, was far below their value,
though even that sum exceeded the mortgage and

+ judgment debts and interest by a sum of 1500/ ;

this surplus which remained after payment of the
mortgage and judgment debts was paid to the tenant
for life.

Francis Gore Fitzarthur had been engaged in a
¢ontested election in 1745, immediately after his

. coming of age; and his affairs becoming embarrassed,

Bale gf part of
the mortgaged
estates to Ho-
gan, who was

cagunizant of
the fraud

he employed this John Purdon, and -Edmond Ho-
gan, attorney at law, as confidential Counsel and
Agent to manage his affairs.

That Purdon had purchased the estate as trustee
for Francis Gore Fitzarthur, was proved by a writ-
ten declaration of Purdon to that effect, signed by
two witnesses, and by their borrowing 3459/. on
their joint security from Messrs. Keane and
Latouche, Bankers, Dublin; for the purpose of
making the necessary deposit.

In order to complete the purchase, Purdon agreed
with Hogan, who had been Attorney for Francis
Gore Fitzarthur when a minor, and had signed his
answer to the foreclosure bill, to sell to him (Hogan)
a part of the mortgaged premises for a sum of

3,7714, 10s. 8d. Ilc also agreed with John Stac- .
poole of Craig Brien, in the County of Clare; for
the sale of another part of the mortgaged estates,
for the sum of 7,130/ 4s. 9d. By an article in
writing dated 3ath April, 1748, Purdon covenant-
ed with Hogan, to procure a sale to be made by all
proper parties to the said Edmond Hogan of the
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lands of Claurode-more and the Liffords, being part Feb.17,1813.
of the mortgaged estates ; and by a subsequent me- S;'L';STJ-
morandum, the tolls and customs of Claurane were morteacen
agreed to be sold to Hogan for a further considera- ®*T4*%%
tion : the whole together amounting to between
4000/. and 5000/

Purdon executed a conveyance to John Stacpoole,
of Craig Brien, of that part of the mortgaged es-
tates which had been purchased by him, but no
legal conveyance was executed to [dogan; they both
however, took possession; and Piurdon himself en-
tered into possession of that part of the mortgaged
estates which remained unsold, under pretence of
keeping the lands as a security against his hability
for the money borrowed from Messrs. Keane and
Latouche to pay the deposit.

Francis Gore Fitzarthur died in July, 1796, and
in the month of November, m the same year, his
son, IFrancis Gore, the Appel]ant who was entitled
to the remainder in tail in the equity of redemption
of the mortgaged estates under the will of General
Gore, filed his bill in the Court of Chancery, in Appellant files
Ireland, against the representatives of Purdon, Ho- his bill against

the purchasers
gan, John Stacpoole of Craig Brien,and of Curtis, of the mort-

. S . gaged pre-
the mortgagee, together with those claiming interest mises, &e.
in the estates under and through these persons—
stating tlie above facts, and praying ¢ to be decreed
“entitled to a redemption aud reconveyance of the
‘“ aforesald mortgaged estates, notwithstanding the
‘“ aforesaid decrees and the proceedings had thereon;
‘“ that all proper accounts should be taken firom such
¢ periods as to the Court should seem meet; and that

¢ such of the defendants as should be in equity bound
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Feb.17,1813. “to do so, should, upon payment of such sum of
~—~——" “money, (if any,) as should appear due on the taking

SALE OF
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““ of suchaccounts, reconveysaid estates to the Appel-
‘““lant ; or that he might be decreed to be entitled to
‘“ said estates, or to possession thereof upon suchother
¢ terms as to court should seem equitable.”

* Simon Purdon, the representative of John Pur-

. don, being conscious it would appear that he had no

just defence, came to a compromise, and delivered

to the Appellant the unsold lands, into the possession
of which John Purdon had entered as before stated.

The representatives of Hogan, (Stacpooles of Lif-
ford) put in their answers, relying upon the sale
and covenant by Purdon to Hogan, under whom
they claimed ; and further stated a recovery suffered
of the prennses 1n question, and subsequent charges
thereon . for portions for children and by marriage
settlements.

In February, 1800, George Stacpoole, of Lifford,
filed his cross bill, stating the facts, and contending,
that as the Appellant’s father had joined with the Chief
Remembrancer of the Court of Iixchequer in convey-
ing the estates to Purdon, this ought to be con-
sidered as a covenant and warranty, binding on his
heirs ; and that, if the conveyance should be found
to be defective, he (George Stacpoole) ought ‘to be
indemnified out of his personal estate and effects.

The original and cress causes came on together
before I.ord Clare in November, 1801, and his Lord-
ship decreed that the Appellant’s bill should stand
dismissed without costs, as against George Stacpoole,
of Lifford, and those claiming under Hogan; and
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should stand absolutely dismissed as against Feb.17,1813.

George Stacpoole, of London, the representative “——~—
SALE OF

of John Stacpoole, of Craig Prien; and that as morrcacen

to the other Defendants the cause should stand ®STATES:
over, ‘ ' -

The decrées of dismissal as to the Stacpooles of

Lifford, representatives of Hogan, and Stacpoole

of London, were enrolled in 1802. '
The cause came on again to be heard for further

directions in Nov. 1803, before Lord Redesdale,

who pronounced a decree, declaring, ¢ That as none

. ¢ of the persons in being, and entitled in remainder

‘¢ after the death of the Plamtlff s (Appellant’s),iather,

‘“ were made parties to the proceedings in the cause in The proceed-

‘ the lixchequer, although the partiesto such causehad L‘}g?;:LL'.‘ﬁsﬁ;‘i

“ notice of General Gore’swill, the samebeing set forth :'ﬁi";s “gﬁi““
. . . e ppellant,

““In the pleadings; and as the Plaintift’s (Appellant’s) '

““ father was tenant for life only of the estates under

‘“such will ; the proceedings in that cause did not in

‘“ any manner bind the rights of the parties entitled to

““such estates In remainder, and such proceedings

‘“ were on the face of them erroneous and wanting the

‘“ necessary parties to give them force and effect, and

“that the same, under the circumstances, ought to

¢“ bedeemed fraudulent, collusive, andvoid, as against

“ the Plaintiff, and all persons entitled in remainder, -

‘“under General Gore’s will, after the death of the

¢« Plaintiff’s father,” &ec. &ec.
The decree, after a summary recital of the facts

and state of the case, went on to order that the

. legal estate in all the mortgaged lands and premises

should be conveyed to the Plaintiff, (Appellant,)

except as to thosc sold to Hogan, of whom the

~
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P

Feb.17,1813. Respondent, George Stacpoole of Lifford, was the
“—~— representative; and to John Stacpoole, of Craig Brien,-
sorroaceo  Of whom George Stacpoole, of London, was the re-
ESTATES. presentative, the bill having been disthissed as to
them by Lord Clare, and the decree of dismissal
enrolled, so that it could not be reheard in the

Court below.
Gore appealed agamst the decree of Lord Clare,
as far as respected the Respondent George Stacpoole *
of Lifford, the rcpresentative of Hogan, but suffered it
to remain undisturbed as far as respected Stacpoole
of London, apparently because the ancestor of the
latter, Stacpoole of Craig Brien, seemed to have been
a purchaser for valuable consideration without notice

under a decree of Court.

Mr. Hart and Mr. Leach for the Respondfznts n

the original cause, and Appellants 1n the cross case,
defended the decree of Lord Clare on the ground on
which his Lordship was stated to have pronounced
it; viz. the length of time elapsed since the original
decree in the Exchequer, which ought not now to
be impeached. .Though the dccree was irregular,
the Appellant was bound by lapse of time, and they
cited Lloyd and Jones, 9th Vesey, 37, to show the
practice of the courts to be conformable to Lord
Clare’s decrees.

In veply to Lord Redesdale, who observed that
one of the tenants in tail was in that case In suit,
Mr. Hart said that the decree there was equally
irregular, because there were intervening estates of
inheritance ; and yet it was thought improper to dis-
turb a long-standing title under a decree of Court.
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In the present case no fraud was intended, as there Feb.17,1513.
was no object which fraud could have materially “~———
affected. . . .ls\dAOLRBTgiGB;)
The Rev. Francis Gore, and Francis Gore his son, ESTATES.

were the only remainder-men in esse at the time of

the decree; and they being only remainder-men for

life, their interests were 1n this instance too distantly

affected to render it essentially necessary to make

them parties. The purchase was for a fair and bond

fide consideration ; a recovery had been suffered of the

lands, and they were subject to marriage settlements

made bond fide, and without notice of the Appel-

lant’s claim ; and to portions for younger children.

The Appellant, if he intended to impeach the de-

cree, ought to have done it by a bill in the nature of

a bill of review, and Mittord’s T'reatise on Pleading

was cited to show that such was the course for per-

sons not bound by the former decree.

Mr. Richards and Sir S. Romilly (for the Appel-
lantin the original cause, and Respondents in the cross
cause) argued, that it was evident that Hogan had .
full notice of the limitations in General Gore’s will,
as he, according to the Irish custom, signed the an-
swers in which these limitations were set forth., It
was also proved that Francis Gore Fitzarthur had, two
or three yeérs after the contested election, in 1745,
become so weak in his' understanding that he was
subject to various impositions, so that it was at last |
necessary to vest his estate in trustees by Act of .
Parliament, to prevent his ruin. The decree in the
Exchequer was obtained by fraud and collusion,
between the tenant for life in possession, John
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Feb.17, 1818, Purdon, and Edmund Hogan ; and it evidently pro-
" cceded on the supposition that Francis Gore Fitzar-

SALE OF

mortcacen thur had the fee-simple, or first estate of inheritance

ESTATES.,

in thé mortgaged estates; so that the Judges were
clearly imposed upon. Twoof the remainder-men, the
Rev. Francis Gore and his son, being in esse at the
timeof filing the bill of foreclosure, ought tohave been
made parties, to cnable them to redeem the - mort-
gage 1f they thought fit. The surplus’of the pur-
chase money, above payment of the mortgage and
judgment debts, had been paid to the tenant for life,

. Francis Gore Fitzarthur, pursuant to.the same plan

of fraud and collusion ; instead of being brought into
Court, according to the custom in Ireland in such
cases, for the behoof of all parties. The purchase
having been made by Hogan, with a full knowledge
of all these circumstances, was fraudulent; and
therefore all dispositions of the property made by
him,.and those claiming under hin, were vitiated
by this fraud. The recovery and marriage settle-
ments did not alter the case; and one of these set-
tlements was made pendente lite, and therefore with
notice. The estates indisputably belonging to Ho-
gan and his representatives, were at any rate charged
with these settlements and portions, and sufficient
to answer their purposes. The legal estate was never
conveyed to Hogan or his representatives: and as the
Appellant’s title did not accrue till the death of his
father,andas he filed his bill about three months after,
the lapse of time cannot prejudice him. He could
not have taken any steps to have secured the applica-
tion to its proper uses, of the surplus purchase money,
after payment of the mortgage and judgment debts, as

¥
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- -that would have been a recognition of the validity of Feb.17,181s.
the sale. Francis Gore Fitzarthur could not pass “~—=—

SALE OF
any thmO' more than his life interest in the mort- MORTGAGED

gaged premises ; and nothing in these transactions BSTATES.
ought to be permitted to injure the Appellant, or to
.deprive him of his just rights.

Lord Redesdale stated the case, and after advert- Judgment.
Ing to the facts, that Hogan signed the answers, and
must have known that Francis Gore Fitzarthur was
only tenant for life; that the bill 'had not been
amended by adding parties, but that the cause
proceeded in such a way as to leave the judges in The judges
the belief that Francis Gore Fitzarthur was the ab- [mPesed upon

i the foreclo-

solute owner, and that the decree of foreclosure was sure cause,

a4 madae
pronounced, and the surplus of the purchase mo- proceed asif
ney ordered to be paid to the said Francis Gore theAppellant’s

‘taa e vad
Fitzarthur under this impression, he observed that })::cnotv?ﬁgsso.
it was 1mpossible not to see that there was in

course of these proceedings the most cautious sup-
pression of facts with which the Court ought to have

been made acquainted. The sum too which should

have been paid out of the estates, so as to affect

the interest of the remainder-men was only 7068/.

the original amount of the mortgage and judgment

debts, as the interest ought to have been kept down

by the tenant for life, and such should have been .

the directions of the Court. His Lordship also ad-

verted to the dismissal of the Bill by Lord Clare,

.as against George Stacpoole of London, the repre-
sentative of Stacpoole of Craig Brien, which he be-

lieved was done on the ground, (in addition te the

lapse of time,) that John Stacpoole, of Craig Brien,
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Feb.17, 1813. was a purchaser under decree of Court for valuable
——~— consideration without notice of the fraud. He wery

SALE OF .
morTeacep MuUch doubted, however, whether this was a protec-
ESTATES. tiom, as he held it clear, that a purchaser under such

Very doubtful .
whethera  circumstances was bound to see that, at least as far as

purchaser for  apneared on the face of thé proceedings before the
valuable con- : D
slidera(t]ion o Court, there was no fraud in the case. That case
Court fionda. however had not been brought before their Lord-

lently obtain-, ships, and therefore it was unnccessary to say any
ignorantof the thing further upon it. The case of Purdon’s repre-
fraud, can : . .

protect him-  Sentatives, having stood over for want of parties,

self, when the came before him (Redesdale); but he could give

fraud appears . . .

on the face of N0 decision on the case of Hogan’s representatives,

;2;5‘_’ roceed- a5 the decree of dismissal had been enrolled, and
could therefore only be altered by appeal to their
Lordships.

It had been objected by the Respondents, that
the purchase was made by Hogan, under the de-
cree of the Court. The answer to that was, that he
acted with full notice of the fraud. Another ob-
jection was, that the proper course would have been
to file a bill in the Exchequer, to set aside the de-
cree on the ground of fraud. The answer to that
was, that the decree neither did nor could bind
the remainder-man at all, but only the tenant for

The clearest  11ife.  The clearest title could not be used by a per-

title cannotbe 5o cognizant of any fraud affecting it; and by the

used by a per- ] i

son cognizant register statute even a registered deed could not

of any fraud . . .

affecting it. D€ used against an unregistered deed, if the person
in whose favour the registered one was made knew
of the prior unregistered deed. Some of the claim-
ants came in, under marriage settlements, for join-

‘tures and portions, It was sufficient in answer to
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this, that Hogan left undisputed property to answer
all such claims and purposes, and therefore, as to
to this cause, they might all be considered as vo-
lunteers. One of the cases however was rather
stronger than the rest; it was a marriage settlement
made after the dismissal of the bill by Lord Clare ;
but still 1t was a transaction pendente lite, since it
was still a question for their Lordships’ considera-
tion, whether the bill had been rightly dismissed,
and the parties thus having notice, must take the
settlement subject to all its legal and equitable con-
sequences. Such a circumstance could never be
allowed to intercept the course of justice. |

Lord Eldon, (Chancellor.) On the best consider-
ation which he could give the subject, he had no
doubt but the decree in the Exchequer did not bind
any remainder-man, for it was clear equitable law,
that in order to make a foreclosure valid against all
claimants, he who had the first estate of inherit-
ance must be brought before the Court, and even
then, the intermediate remainder-men for life ought
to be brought before the Court,, to give them an op-
portunity of paying off the mortgage if they thought
proper. A bill of review in the Exchequer, to set
aside its decree, could not have answered the purpose
of the Appellant, for as to him this fraudulent de-
cree was an absolute nullity. And as to the lapse
of time, he thought the Appellant had sued in pro-

per time, unless he had given such encouragement.

to the Respondents to believe themselves secure,
and.induced them to improve and deal with the pro-
perty as if it had been securely their own, as would

4 .
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the faith of a
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below is still a
transaction
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and subject to
all the legal
and equitable
consequences
of an appeal.
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Feb. 17,1818 make it a fraud in him to prosecute the present

“—— claim. This had been alleged by the Respondents ;

SALE OF

MORTGAGED and was the only material point on which his noble

ESTATES.

friend had not touched. He was of opinion, how-
.ever,. that there was no foundation in the case, for

any objection on that ground.

The judgment of Lord Clare was accordingly
reversed, with proper directions relative to the con-
‘veyance of the legal estate to the Appellant, ac-
counting for the rents, and: re-payment of the pur-
chase money, with interest to Hogan’s representa-
tives, .

Agent for Appellant, PiNkeT, Temple. .
Agent for Respondents, J. PALMER, Gray’s-Inn,

FROM SCOTLAND.

Warr, Merchant—dppellant.
Morris and others— Respondents.

WHETHER a vessel can be deemed sea-worthy for a foreign .
voyage without knees ?

*

May 10, 1813. N 1704, the Appellant freighted the Jenny and
~———— Peggy, a vessel lying at St. Andrews, to Riga or

INSURANCE.

St. Petersburgh, and back to Dundee or Newburgh,
in Scotland. The owners (the Respondents) engaged
¢ that she. should be completely fitted and found to
proceed on the voyage in four days thence;” and
further represented her as so firm and perfect, that
sl:e was capable of carrying iron or the weightiest

commodity. After the Appellant had freighted the



