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dence that any thing passed between Napier and M a y i7 ,is i3 ; 

Hannay that could make Napier liable. Whatever v
J  *  AGENCY

therefore their individual opinion might be, they ' to
saw no sufficient grounds upon this case to say judi- make Napier 

cially, that the decision of the Court below was llable* 
wrong: that judgment ought therefore to be affirm­
ed. Whether Haig might recover over from Napier 
was another question. He might have saved the 
demurrage by discharging the vessel immediately 
on her arrival at Leith.

Appeal dismissed, and interlocutors complained 
of affirmed.

Agent for the Appellant, C a m p b e l l .
Agent for th e  Respondent, G o r d o n * /
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_ APPEAL f r o m  t h e  c o u r t  o f  c h a n c e r y . '
I t

F it z g ib b o n ,  E sq ..— Appellant.
*T 1

S c a n l a n ,  E s q .— Respondent.

F itz g ib b o n  lio ldsa  lease as trustee; lease expires, and he June 2, 1813. 
renews it for his own benefit. This not impeached for ^  J
nearly 20 years from the time of renewal. Trustee held t r u s t . 
in equity to have renewed for benefit of his cestui que 
trusty and his representative ordered to account accord­
ingly. . .

I n  the year 1773, Matthew Lane Scanlan inter­
married with Elizabeth Fitzgibbon. At the time

i
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21st May 
1773. Mar- 
riage'articles 
of Matthew 
Lane Scanlajl, 
father of the 
Respondent.

of ,his marriage, he was entitled to certain es­
tates in the County of Limerick; that is to 
say, to the lands of Gortnacrehy, which he 
held for three lives, with a covenant for per-, 
petual renewal; the lands of Ballylin, which he 
held for one life; the lands of Ballymacrory,
which he held for two lives; and the lands of Ducks-

*  *

town, which alone were in question in this Appeal,
and which’ he held for the remainder of a term

•  •
•# __

of 31 years. The fortune of Elizabeth, the wife,
consisted of a sum or portion of 2100/., to which
she’ was entitled under the will of her deceased

« •

father Thomas Fitzgibbon,
By marriage articles dated 21st May 1773, M. 

Lane Scanlan, in consideration of his marriage and 
his wife’s portion, for the purpose of securing a 
jointure for his wife, and making a provision for 
the issue of the marriage, covenanted with Standish 
Grady and Gibbon Fitzgibbon, (trustees,) that he 
would, within “  the space of six months after the 
“  date of the said articles, grant, settle^ and assure 
“  the lands of Gortnacrehy, with the appurtenances, 
*c to the use of him the said Matthew Lane Scanlan 
“  for his life, with remainder (subject to a jointure 
“  of 150/: a year for the said Elizabeth Scanlan, his 
“  wife, during her life, if she should happen to 
“  survive her husband, in bar of Dower) to the> t1 t ' *

first and other sons pf* the said marriage in the 
“  usual course of family settlements, &c. and that 
“  he would, within twelve months from the date 
“  of the said articles, secure a sum  of 2000/,, to

^  r \  *  *

“  be paid within twelve months from his decease,

i .

*
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“  and as for the portions and provisions of the June 2 , i8is. 
younger children of the said marriage who should

® ® ( TRUST
be living at the time of his decease : and the said 
Matthew Lane Scanlan thereby further cove­
nanted with the said Standish Grady and Gibbon 

“ Fitzgibbon, their executors and administrators,
“  that he would pay all rents and arrears of rents 
“  that then were, or that thereafter should become 
“ due out of the lands of Gortnacrehy, Ballyma- 
“  crory, Ballylin, and Duckstown, and every of 
“  them ; and also pay off and discharge all debts 
“  and incumbrances that then did or thereafter 
cc should affect the said lands, or any of them; and 
“  that he would, at a certain time in each year, for 
“  eight years, pay to them the said trustees a sum 
“  of 200/., to raise a fund for the .purpose of paying 

off a sum of 1500/. and interest, the portion of 
Hayes Scanlan, the brother of the said Matthew 

“ Lane Scanlan, which was a charge on the said 
<c premises: and that he the said Matthew Lane 
“  Scanlan would, from time to time, during his 
“  life, renew the .several leases of the said lands 
“  which were renewable: and it was by the said 0 

<c articles further declared and agreed, that all and 
(e every new lease or leases thereafter to be taken 
“  of the said lands and premises, or any part 
“  thereof, should, from time to time, remain^ con­

tinue, and be, to, for, and upon the several trusts 
therein-before declared of and concerning the said 
premises respectively.”
Scanlan neglected to pay the annuity of 200/. 

and to secure the 2000/. for the younger children, l77g p. 
and Gibbon Fitzgibbon (surviving trustee) in 1 7 7 6  bon surviving

iC
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trustee, enters 
into possession 
of the lands of 
Duckstown, 
&c. &c.
1780. Fitẑ  
gibbon, the 
trustee, takes 
a renewal of 
the lease of 
Duckstown, 
for his own 
benefit.

1793. Death 
of Scanlan the 
father.

1795. Death of 
his eldest son.
Bill in Chan­
cery by Res­
pondent, the 
only surviving 
son, and his 
sisters, to have 
the benefit of 
the lease of 
the lands of 
Duckstown, 
&c. &c.

entered into the possession or receipt of the rents 
and profits of the lands of Gortnacrehy, Ballylin, 
and Duckstown, and continued in such possession 
till 1780, when the lease of the lands of Duckstown 
expired. These lands being, advertised in the pub­
lic papers to be let, Fitzgibbon made a proposal to 
the agent of Lord Courtnay the proprietor to take 
a renewal of the lease on his own account, stating at 
the same time, “ th a t  he w ou ld  not have i t  u n der stood, 
“  t l ia t  he m eant b y  ta k in g  th e  f a r m  in question  to  
" become a tr u s te e  f o r  M r .  Scanlan.'' The pro­
posal was accepted, and, Fitzgibbon having died 
intestate in August 1781 or 1782, a lease for 31 
years was, in pursuance of the proposal, executed to 
his widow and administratrix.

#

Matthew Lane Scanlan died in 1 7 9 3 , leaving two 
sons and two daughters, having by his will directed 
that of the 2000/. portion, 1000/. should* go to his 
younger son the Respondent, and 1000/. to his 
daughters between them. The eldest son died in* 
1795, unmarried, and without issue.

The Respondent and his sisters, on the 18th May 
1 7 9 9 , exhibited their bill in Chancery against the 
widow and legal personal representative of the de­
ceased Fitzgibbon, and against two other defendants, 
Bourke and Bouchier, who were tenants of the* 
lands of Ballymacrory, under leases or agreements 
for leases alleged to have been unduly obtained 
from Matthew Lane Scanlan in his life-time, 
stating the matters before mentioned, and praying 
(among other things), that the leases to Bourke and 
Boucher might be set aside, and (in substance) that 
the leases both of the lands of Ballymacrory, and

✓
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Duckstown, might be rendered available for pay- June 2, is 13. 
ment of the 2000/. portion, there being 
leged) no other fund for that purpose.

The Defendant Barbara Fitzgibbori, by her an­
swer, insisted that the deceased, Gibbon Fitzgibbon, Defence of

had become lessee, of the lands of Duckstown for totlveoFthe11" 
his own use and benefit, and not as trustee for trustee, that

he procured
Matthew Lane Scanlan; and the said Barbara the lease for

t 1 i o\ behaving died intestate before any further proceed- nefit?™ e* 
ings, the suit was revived against the Appellant, 
who became representative both of Barbara and 
Gibbon Fitzgibbon, arid also against the Respond­
ents sisters, who had refused to proceed further as 
Plaintiffs.

Issue having been joined and witnesses examined,
the cause was' heard before Lord Chancellor Pon-
sonby, who .on the 20th June, 1806, decreed as fol- 20th June,
lows:—“ That the Plaintiff was entitled to the be- 18o6# Decrec#
“ nefit of the renewed lease of March 1780, and
“ that the Defendant should' accordingly execute
“ an assignment thereof to the Plaintiff, and that it

•  *

“ be referred to one of the Masters to take an ac-
|  1

“ count of the rents and profits of the lands in the 
66 said renewed lease mentioned,' from the 25th of

m I

(6 March 178Q, and let the rent reserved by any 
(e lease which the Plaintiff' shall appear to said Mas- 
u ter to have bona fide made of said premises, be 
“ the quantum wherewith to charge the Defendant 
ce for a'ny part of the lands so leased; and the said 
“ Barbara Fitzgibbon having in her answer in her 7 
(e life-time, as administratrix of Gibbon Fitzgibbon 
fC deceased, in the pleadings mentioned, admitted 
(J  assets of him sufficient for payment of so much

(as was al
TRU ST.
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" of said rents as was received in his life-time, and 
“ the Plaintiff, as administrator of said Barbara, 
“  admitting assets of her sufficient for payment of 
“  so much of said rents as were received in her 
“  life-time, let the Defendant, in one month after 
“  confirming the Masters report, pay.to the Plain- 
“  tiff the sum to *be reported due on foot of said 
“  rents and profits, and decree the Plaintiff entitled 
“  to his . costs in this cause so far as same respects 
“  said lease of the 25 th of March 1780 to this day 
“  inclusive; and as to the remainder of the costs 
“  of the suit, let the parties abide their own costs.” 

The decree was affirmed on a re-hearing on the_ » 
2a February 1807, with this variation, “-that the
€f Plaintiff should indemnify the Defendant against 
“ the covenants in the renewed lease,” and the Ap­

pellant was ordered to pay the costs of the re-hear­
ing. From this decree the Appellant appealed to 
the House of Lords, and contended that it ought 
to be reversed or varied, for these reasons;

1st, That Gibbon Fitzgibbon was not a trustee 
. in settlement of 1773, with respect to said lands 
of Duckstown, neither was there any thing in that 
settlement that can make him be so considered; 
that upon the expiration of the lease of said lands 
at Duckstown upon 25th March 1780, it was as 
competent to said Gibbon Fitzgibbon to become 
tenant of such lands as if they had not been men­
tioned in the settlement; said lands having been 
advertised by Lord Courtnay in the public news­
papers to be let to the best bidder, as appears by 
the evidence in the cause.

2d, That Courts of Equity in decreeing an account

\
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of mesne profits have been always’ governed by Junee,*i8i3. 
special circumstances, and whenever a Plaintiff has '----v——̂

* • • • • TRUST#been guilty of default in not asserting his title 
sooner, courts of equity have uniformly restrained 
the accounts to the time of filing the bill. That 
even supposing the decree right in declaring the 
new lease a trust for the Respondent as such ad­
ministrator as aforesaid, yet the account of mesne 
profits ought not to have been carried back to 25th 
March 1780, the date of the lease, nor beyond 
the 18th May 1803, the time when the Respondent 
took out administration to his father, and when, for 
the first time, he sustained a character to entitle him 
to sue as his personal representative.

3d, That said Respondent having filed his bill 
after so long an acquiescence, ought not to have been 
decreed the' benefit of the new lease, nor to an 
account of the mesne profits, as he cannot .be,con­
sidered in any other or better situation than said*
Matthew Lane Scanlan, whose personal repre* 
sentative he is, and by whose laches he ought to be 
bound.

4th, Appellant contends and humbly insists, that 
‘he ought not to pay costs, in as much as he was 
bound as trustee for the next of kin to defend their 
rights, and that in a case like the present, he could 
not have acquiesced in the claims of the Respond­
ent without the sanction of the Court; he submits 
that instead of paying costs he was entitled to 
costs, sofaratleast as same sought to impeach the leas® 
of Ballymacrory made by said Matthew" Lane 
Scanlan to said Bourke and Bouchier, the Appellant 
having no concern whatsoever with said lease or

1
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said lands, neither ought the Appellant to pay the 
costs oft the re-hearing, because the former decree 
on. the re-faearing was altered in a material point, . 
namely, by directing the Respondent to indemnify 
the Appellant against the covenants contained in 
said lease of 25 th March 1780, and more espe­
cially as Respondent did not by his bill offer such 
indemnity.

I t  was contended on the part of the Respondent 
that the decree ought to be affirmed,

1st, Because Gibbon Fitzgibbon, by whom" this 
lease was renewed, had no interest whatever in, nor 
any connexion with, the original lease and the 
lands in question, but as a trustee under the mar­
riage articles of the 21st May 1773, which articles 
he had as a trustee executed, and the trusts of 
which he had undertaken to perform, and which 
he, as such trustee, obtained the possession; and by 
those articles it was expressly stipulated and de­
clared that all new leases to be taken of the settled

%

estates, of which the lands of Duckstown were a 
part, should remain, continue, and be, to, for, and 
upon the several trusts of those articles: and

2d, Because upon the established principles of 
equity, independently of the express covenants and 
agreements contained in those articles, Gibbon 
Fitzgibbon could not put off his character of trustee, 
and repudiate the trusts he had undertaken to per­
form, and by any dealing with the trust property 
acquire an interest therein or derive a benefit to 
himself, to the prejudice of those for whom he was 
a trustee. ' ,

1
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S ir  S> R o m illy , and M r .  R a ith b y  for Appel- Junes, 13is 
lants; S ir  A .  P ig g o t t  and M r . R ou pell for Res- 'TRtJ T*
pondent.

L o r d  E ldon  (Chancellor). After stating the par­
ticular circumstances in the case which rendered 
the renewed lease a trust for Matthew Lane Scan­
lan, he said that this was a trust upon another 
ground. Where a trustee held a lease for the benefit 
of a cestu i que tru sty  and made use of the in­
fluence which his situation enabled him to exercise, 
to get a new lease, Courts of equity had said that 
he should hold it for the benefit of the cestu i que
t r u s t ; and to such a length had this doctrine been

\

carried that where a trustee procured a new lease 
where it was perfectly clear that the lessor would 
never have renewed for the benefit of the cestu i que 
t r u s t , the rule was still adhered to that the trustee 
must hold it for the cestu i que t r u s t . But then 
it was said that he was not a trustee of the lease. 
Now, under the effect of this covenant the mo­
ment he entered on the lands he did so to hold 
them for the purpose of paying out of the rents and 
profits the annuity of 200/. &c. If there was any 
thing beyond what was necessary for that purpose, 
it remained in his hands for the benefit of Matthew 
Lane Scanlan. He was bound to have given up 
the possession when these sums were paid, or to 
have admitted that the surplus was received by him 
in right of Scanlan. In equity therefore he ought 
to be held a trustee, and to be considered as having 
renewed for the benefit of the cestu i que t r u s t . It 

1 was doubtful whether he himself had not acknow-

Judicial ob­
servations and 
Judgment.

Trustee of a 
lease renewing 
for his own 
benefit, con­
sidered as still 
holding for 
his c e s tu i que 
t r u s t, even 
where clear 
that lessor 
would not 
have renewed 
for c e s tu i  que 
t r u s t.

Fitzgibbon a 
trustee of the 
renewed lease-

t
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June 2, 1813. fedged that he was a trustee. There was a caution 
v too in the proceedings for the renewal, which af-
TRUST# A 0  J

forded some reason to believe that this was not a 
case where the lessor would have refused to renew 
for the benefit of the cestui que trust, and at any 
rate the new lease must be held for his benefit.

Then if he were to be considered a trustee, it

<

Though no 
appeal al­
lowed on mat 
ter of costs 
merely, that 
too may be 
considered 
where there 
is an appeal 
on other 
.grounds.

was fairly enough objected that he* ought only ’to 
account for the advantages which he had actually 
received, and some directions ought to be given to 

. settle that point.
In regard to the matter of costs, although an ap­

peal would not be received merely, on the subject 
of costs, yet if  did not follow but the article of 
costs might be taken into consideration when there 
was an appeal respecting other matters. And it 
would be proper in this case to relieve the Appel- 
pellant from the costs of that part of the suit in
which he had no concern.
. Lord Redesdale concurred with the Chancellor in 

every particular..

, The judgment was in the following form:—
m t “ I t is declared, that the Respondent, as adminis-

#

“ trator of Matthew Lane Scanlan his late father, on 
“ behalf of himself, and the several person $ interested 
“ in the settlement of 21st May 1773, is entitled to 
“ the renewed lease of March 1 7 8 O: And it is there- 
u fore ordered, that the Appellant do execute an as- 
u signment thereof to the Respondent, for the be- 
“  nefit of the persons so interested, subject to the 
“ further order of the Court of Chancery in Ireland: 
“ And it is further ordered, that the rent reserved by

1
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any lease or demise bona fide made of the premises June s, 1813. 
be the quantum wherewith to charge the Appellant 
in his own right/and as representative of Barbara 
Fitzgibbon and Gibbon Fitzgibbon deceased, for 
any part of the premises, so far as such rent shall 
have been received by him or the said Barbara Fitz­
gibbon and Gibbon Fitzgibbon deceased respec­
tively: And it is further ordered that what shall be 
coming due on such account, after deducting the 
costs of the Respondent so far as the same relate to 

cc the said lease, and the costs of the Appellant after 
“  mentioned, be applied in the first place for the pur­

poses of the said settlement, and the surplus, if 
any, be paid to the Respondent as administrator of 

“  the said Matthew Lane Scanlan: And it is further 
ordered, that the costs of the Appellant, with re­
spect to so much of the said suit as does not relate 
to the said lease, be retained by the said Appellant 
out of the money to be found due for the rents 
and profits of the said leasehold premises: And it is 
further ordered and adjudged, that subject to the 

“  said declaration, orders, and directions, the said de- 
“  cree complained of be affirmed : And it is further
-c ordered, that the Court of Chancery in Ireland do 
cc give all necessary directions for carrying this judg- 
Ci ment into execution.” '

cc

CC

cc

cc

cc

cc

cc

cc

Agents for Appellant, R a sh leig h , Son, and L e e . 
Agents for Respondent, Cannon, and G argravk .
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