
ON A PPEA LS A N D  W RITS OF ERROR.
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and he proposed that the matter should stand over June28 ,i8 i3 . 

for that purpose, * v— ^
1 A g e n e r a l

This day the judgment was read, and was in sub­
stance and effect conformable to the suggestion of
Jaord Redesdale. ,
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July 7 th,
SCOTLAND,

APPEAL FROM THE COURT OF SESSION,
t f

E arl of Morton— Appellant.
Stuart, E sa.— Respondent.

D eclarator of immunity from an alleged right of way as j unei6, isi3. 
far as respected a person or persons claiming in virtue of a v * »
particular tenement, and prayer that ’(if the right existed) * LEAd i n g  » 
the uses to which the ways were to be applied should be r i g h t  o f  

ascertained and defined. Defence, claiming the right by w a y .

. prescription to two ways; one to a harbour, the other to a 
bay of the sea, in favour of the proprietors of grounds 
and houses in and about a certain village, in which 'de­
scription the defender was included. Question, Whether on 

, the ground of the sea shore being publici juris, or for any ~ 
other reason assigned, this is sufficiently explicit, or whe­
ther it is not necessary in pleading to state the precise and 
particular uses or purposes for which the right of way is 
claimed, before the parties can be permitted to go to proof.

T he Appellant, in 1806, brought an action of Action of 

declarator ot immunity from an alleged servitude, mun;ty by 
stating, “ That his barony of Aberdour was Appellant.

nowise burthened with any servitude or privilege 
in favour of the lands of Hillside; and that 
the proprietors or inhabitants of these lands had
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02 ' . CASES IN THE HOUSE OF LORDS ,

June l6 ,1813.

P L E A D IN G  
R I G H T  0 7  
WAY.

\

The Respon­
dent claims by 
prescription. 
Ordered to 
give in a con- 
descendance 
o f  what he 
claimed and 
offered to 
prove.

no leg a l r ig h t or t it le  to exercise  any  servitude or  
p riv ilege  w hatever u p on  th e  land s and barony o f  
A b erd ou r.” T h e  su m m on s (declaration) further  

, sta ted , th a t J a m es S tuart o f  D u n ea rn , p resen t pro­
prietor , o f  H ills id e , n everth eless in sisted  for and  
w as a ttem p tin g  to  estab lish  som e sort o f  r ig h t to  a  
p riv ileg e  or servitude o f  tw o  roads th rou gh  th e  
pu rsuer’s p roperty , o f  w h ich  th e  on e  w as d escrib ed  
as th e  F ish erg a te , and a lleged  to  lead from  th e  v il­
la g e  o f  E aster  A b erd ou r to  A berdour-harbour ; an d  
th e  o ther to  th e  b ay  ca lled  W h itesa n d s-b a v .” A n d* J
th e  su m m on s co n clu d ed  w ith  a prayer to  have it  
fo u n d , and  declared  th a t th e  A p p e lla n t’s property  
w as free from  a n y  such  p riv ilege  or serv itu de, & c. 
& c. W h ic h  b e in g  so fou n d  and declared , th at th e  
proprietors and in h ab itants o f  th e  lands o f  H ills id e  
sh ou ld  b e p roh ib ited  from  c la im in g , u s in g , or at­
te m p tin g  to  use th ese  roads, “ or otherwise, that i f  
the defender ( Respondent)  should duly explain, con­
descend upon, and instruct any right to the saidpre- ' 
tended roads, or either o f them, then that the precise 
course, nature, extent, objects, and purposes o f such 
servitudes or privileges, as well as the particular 
seasons and manners o f exercising the same, which 
may be found competent to the proprietors or inha­
bitants o f the said lands o f Hillside ought and 
should be exactly ascertained, limited, and defined” 
T h e  R esp o n d en t stated  in  d efen ce, th at h e h ad  
acqu ired  a r ig h t b y  prescrip tion  to  th e  roads in  
q u estion . I n  D e c e m b e r , 1 8 0 6 , th e  action  ca m e  
before L ord  M ead ow b an k , O rd in ary , w h o  ap p o in ted  
th e  R esp o n d en t to  state in  a co n d escen d an ce  what
he claimed, and what he offered to prove. T h e
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eon d escen d an ce w as accord in g ly  g iven  in  ; and  th e  
R esp o n d en t, after d escrib in g  th e  course o f  th e  
roads, “ offered to  prove b y  th e parole te stim o n y  o f  
w itn esses, th a t th ese roads had been  u n in terrupted ly  
u s e d ; th e  on e lead in g  to th e  harbour as a road for 
foot passen gers, horses and carriages, and  th e  other  
to  W h itesa n d s-b a y , as a road for foot passengers, 
b y  all th e  proprietors o f  grounds or houses situated

t  '•  _ _ _ _

on th e  east side o f  the rivulet ca lled  A berdour B u rn , 
and ly in g  in  the parish o f  A berdour, and particu larly  
b y  the' defender and his predecessors (to  w h om  th e  
descrip tion  app lies) for a period b eyon d  th e  m em ory  
o f  m an .”

i  _______

T h e  A p p ellan t objected  to  th is  con d escen d an ce as 
n o t b e in g  su ffic ien tly  e x p lic it , and h e  required a 
n ew  one, sta tin g , w h eth er th e  servitude c la im ed  b y  
th e  R esp o n d en t was con stitu ted  b y  grant or pre­
scription , and w hat w ere th e  purposes to  w h ich  th e  
servitude roads w ere to  be applied , and w h eth er th e  
use o f  both  or either o f  th e  roads w as for h is ow n  
personal con ven ien ce , or- for an y  ben efit con n ected  
w ith  h is lands o f  H ills id e  as th e  dom inan t ten e­
m en t, and also w hat possession  th e  R esp on d en t, h is  
predecessors in  the estate o f  H ills id e , and their  
ten an ts, have had o f  th e roads in  q u estion , without 
reference to any possession that may have been had 
h  the other proprietors o f grounds or houses, 
situated in Easter Aberdour”

s*

Lord Meadowbank pronounced  th e  fo llow in g  in ­
terlocutor : “ Having considered the condescendance 

fo r  the pursuer, with the answers thereto, and 
being'of opinion that the condescendance implies m f

ON APPEALS AND WRITS OF ERROR. 03
June 16,1813.

PL EA D IN G  
R IG H T .O P  
W AY.

lie  offers to 
prove a pre­
scriptive right 
in the proprie­
tors of houses 
or grounds on 
the east-side 
of Aberdour 
Burn, includ­
ing himself 
and his Drcde- 
cessors.

The Appellant 
insists for a 
statement of 
the p u r p o s e s  

for which the 
ways were 
claimed, and 
of the nature 
of the Res- 
pondent’sright 
as proprietor 
of Hillside, 
without refe­
rence to the 
rights of 
others.

Jan. 13, 1$07<
Interlocutorof 
the Lord Or­
dinary finds 
the condes­
cendance suf-

4
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9-4 CASES IN THE HOUSE OF LORDS

P L E A D IN G  
R I G H T  OF 
W A Y .

»

June i6,i8i3. ficiently the nature o f the defenders claim to the
roads in question, as not to be defended on any 
existing grant known to the defender; that th e  
defender, in giving in the condescendance ordered, is 

ciT̂ and why!" nowise called on to assign any particular uses f o r
an access to the jea  shore, which is ju r is  p u b l ic i ; 
that the general use o f the road in question, by the 

feuars o f  Aberdour, may be very material to as- 
' , % certain, in leading any proof in support o f  the

defender's claim in behalf o f Hillside to the same 
benefit,” & c. &c.

T h e  L o rd  O rd in ary  h a v in g  adhered  to  th is  in ter­
locu tor , th e  A p p ella n t p etitio n ed  th e  w h o le  L ord s  

,th a t th e  R esp o n d en t m ig h t  b e ordained  to  lo d g e  a  
n ew  con d escen d a n ce  sta tin g  as ab ove, “ and at a ll 
ev en ts  to  fin d  th at a n y  p ro o f w h ich  m ig h t be u lt i­
m a te ly  a llow ed  m u st be lim ited  upon th e  d efen ­
der’s (R esp o n d en t’s) part, to the possession which 
might have been enjoyed by himself, and his pre­
decessors, and authors, as proprietors o f Hillside, 
and their tenants, exclusive o f  any possession al­
leged to have been had by any neighbouring pro-- 
prietors, such as the proprietors o f  grounds and 
houses in the neighbourhood o f Aberdour

T h is  p e titio n  w as refused  w ith o u t an sw ers, and  
L o rd  M orton  appealed*

Adhered to 
by the Court.

Sir S. Romilly, and M r. Horner, (for th e  A p p e l­
la n t,)  argued th a t th e  R esp o n d en t m u st prove a t it le  
in  h im se lf , as proprietor o f  th e  land s o f  H ills id e ,  
and th a t p ro o f o f  t it le  in  a ll th e  rest o f  th e  w orld  
w o u ld  b e n o th in g  as to  th e  pu rposes o f  th e  p resen t

*
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action, unless a public highway were claimed, June'iG ,i8 i3  ̂

which was not pretended. Issue was not joined oii v /
the issue tendered. The precise objects for which right op 
the ways were claimed must be stated; the foot WAY*

’ path was said (not in the pleadings) to be for tlie 
purposes of sea-bathing; but that ought to be stated, 
and then it would remain to be considered, whether 
that was a right of way that could be supported ; a Erskine, B .e . 

right of way must have a precise object, as well by T*(Jm 
the law of Scotland as by that of England. .

#

M r . Adam, and M r. Brougham, (for the Re­
spondent.) The condescendance was sufficiently ex­
plicit, as Mr. Stuart was included in the descrip­
tion of “ proprietors of grounds to the east of Aber- 
dour Burn,” and the rest was surplusage. I t  was 
not necessary here to set forth the particular uses, 
as the object of the action was to annihilate the 

** servitude; and to this the mere allegation that the 
Respondent had a right of way was sufficient 
answer.

Their Lordships would consider how extremely . 
different in point of pleading the laws of the two
countries were. The termini ad quam, described ex Farquhar and
vi terminorum, the uses for which the ways were siiaw.

. . . r  . . 1 ' , • 1 Kaims, S. D.claimed, tor when a carriage road was claimed to a 1757. ,
harbour, and a foot path to the sea shore, it was to
be presumed that they were to be applied to the
ordinary uses in such cases. The inhabitants of a
town or village might clearly have a servitude of
this nature over another person’s ground, and they
cited to this point the cases of “ the inhabitants of
Dunbar, and the Duke of Roxburgh, 1713.—Jaf-

l /
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96 CASES IN THE HOUSE OF LORDS

June i6,t8i3. fray and inhabitants of Kelso against the Duke of
Roxburgh, 1755.—Inhabitants of Dysart against 
Sinclair, 1779*

Sir S. Ro?nilly in reply. The inhabitants in the 
eases mentioned, claimed under- a general custom, 
which was a different thing, in England certainly, 
and he believed in Scotland.

P L E A D IN G  
R I G H T  OF 
W AY.

Judicial-obser­
vations.
I f  a shorter 
way than the 
common way 
to a harbour 
is claimed, the 
particular uses 
mtutbe stated.

Lord Eldon (Chancellor.) I f  there were no other . 
road to the .harbour but this, then to be sure the 
reasoning in the interlocutor might be well founded. 
But if it wTas only a shorter-road, it must be shown 
whether it was limited, or for all uses.
• There were two questions to be considered ; first,

/ whether the Court of Session was right in not
calling upon the Respondent to state the particular 
uses for which these ways were claimed. Now, 
without prejudice to the further consideration of the 
subject, he thought that when the Lord Ordinary 
called upon the Respondent to state what he claimed, 
and what .he offered to prove, he could not mean 
less than that he should describe the nature of the ' * 
servitude, because the evidence might be, that the 
right of way was for general purposes, or for one pur­
pose/ or for a* variety of purposes short of a general
use. He could not accede to the argument at the

There may be 
a right of way
for a great va­
riety of differ­
ent particular 
purposes, and

bar th a t, a harbour’s being the terminus ad quam 
showed the uses for which that road was designed; 
for as it was not a public road, it might be only for 
particular purposes. A person might have the right 
to drive every kind of carriage upon this road, and 
yet might not have a right to carry every commodity 
to^very place, or to use it for every purpose as the

A ■
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k in g’s subjects m ig h t use h is h ig h w a y . T h ere  
m ig h t b e a r igh t . to  carry certain  articles for 
particular ten em en ts, and n ot for a n y  other pur­
poses. T h e  L ord O rdinary appeared to  th in k  th at  
as th e sea-shore w as publid ju ris  w herever there  
was a w ay  to it, every  m an had a r igh t to  u se  
th at w ay ; bu t th is w as not un iversally  true, for a 
r ig h t o f  w ay  to  th e  sea m ig h t be granted  to  
on e  person and not to another. B u t  th en  it w as 
argued, th at it  wras q u ite  enough  to say th at • th e y  
had a right to th ese  roads, and that w h en  it  cam e  
ou t in p ro o f for w hat purposes th ey  had been u sed , 
it  w ou ld  be tim e enough  to state for w hat purposes 
th e y  should. b e  used. B u t  their  L ord sh ip s w ou ld  
observe, how  that bore upon th e  second  m aterial 
q u estion . T h e  righ t was cla im ed  for th e  proprietors 
o f  grounds and houses to  th e east o f  A berdour B u m  
in  th e  parish o f  A berdour, and n ot m erely  for th is  
particular R esp on d en t, and th e  foundation  o f  th e  
cla im  was prescription . W h y  th en  a prescrip tion  
m u st be proved in  all o f  th em  for ex a ctly  th e  sam e  
p u rp o ses; for otherw ise th e  ev id en ce for A . w ou ld  
n o t be ev id en ce for B .,  as A . m ig h t have th e  r igh t  
for one purpose, *B. for another, and C . for a th ird , 
and so  on . A n d  th ou gh  a right w ere proved in  all 
th e  rest, y e t  th e  w h ole  o f  th e ev id en ce  m ig h t be  
en tire ly  beside th e  p o in t, sin ce there m ig h t still be  
no p roof th at th is  R esp on d en t had a r ig h t to  use it  
for an y  purpose w hatever. I f  a grant cou ld  be pro­
duced  to  all th e  in h ab itan ts, then  to  be sure it  w ould

y  \

b e ev id en ce for h im , th ou gh  h e  had never used  the  
roads ; b u t it w as not stated that th ere w as any  
grant, and he th o u g h t, th a t at a n y  rate th e  R espon-

ON APPEAS AND WRITS OF ERROR. 97
Jane ]6,181S.

P L E A D IN G  
R I G H T  OF 
WAY.

the particular' 
purpose or 
purposes 
should be 
stated.

Not true that 
where there 
was a way to 
the sea, every 
one had a right 
to it, as it 
might be 
granted to one 
and not to an­
other.

Though a 
right were , 
proved in all 
the rest of the 
proprietors of 
grounds and 
houses in and 
about Aber­
dour, it might 
be nothing to 
the purpose of 

4 the present 
action.

VOL. I. H
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9S CASES IN THE HOUSE OF LORDS

June i6 ,i8ia. d en t in  th e  p resen t state o f  th e  p lead in gs, w as coil-*
fin ed  to  th e  p rescrip tion .

P L E A D IN G  
R I G H T  OF 
W A Y .M d • Lord Eldon (C h an cellor .) A fter  sta tin g  th e  facts
Jtine2i?i8i3. o f  th e  case as above, h e  observed , that th e  action
Judgment; '

\

o f  declarator at th e  in stan ce  o f  th e  A p p ella n t m ig h t  
b e  represented  as h av in g  tw o  o b je c ts ; th e  o n e , th a t  
th e  B a ro n y  o f  A berdour sh o u ld  b e declared  to  b e  
free from  a n y  servitude in  resp ect o f  th e  proprietors  
b f  H ills id e  ; th e  o th er, th at i f  th ese  proprietors had  
a n y  r ig h t, th en  that it  sh ou ld  b e declared w h at th ese  
r ig h ts  w ere. T h e  R esp o n d en t c la im ed  b y  prescrip ­
t io n , and  w as therefore b ou n d  to  m ake o u t h is  
case  on  th a t ground . T h e  action  cam e before th e  
L o r d  O rd in ary , w h o  . ordered th e  defender to  g iv e  
in  a con d escen d a n ce  o f  what he claimed and what he 
offered to prove. I t  was in sisted  at th e  bar th a t  
th is  had  b een  co m p lied  w ith . T h e  con d escen d a n ce  
after d escr ib in g  m in u te ly  th e  course o f  th e  roads, 
w e n t on  to  sta te , &c. {vide ante.) T h e  A p p e lla n t
in s is ted  th a t th is  w as n o t su ffic ien t, as it  d id  n o t

* . - j

d escr ib e  th e  nature and orig in  o f  th e  se r v itu d e ; an d  
h e  required  a n ew  co n d escen d an ce  sta tin g  th e  fo l­
lo w in g  p a r ticu la rs:— F irst, W h e th e r  th e  serv itu de  
w as co n stitu ted  b y  gran t or p rescrip tion , and w h at  
le n g th  o f  p ossession  th e  R esp o n d en t un dertook  to  
p rove in  e ith er  case ? ” A s to  th at, th e  p lead in gs  
co n fin ed  th e  R esp o n d en t to  th e  prescrip tion , an d  
h e  m u st be taken  to  com p reh en d  in  th at th e  le n g th  
o f  t im e  n ecessary  to  co n stitu te  a prescrip tive r ig h t ; 
so  th a t th is  particu lar w as su ffic ien tly  se t forth . 
T h e n  fo llo w ed  th e  secon d  p o in t ; “  W h a t w ere th e  

p u rp oses ? ” & c. & c /  ( Vide ante*)
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• ON APPEALS AND WRITS OF ERROR.
*  *  /

T h e  in terlocutor stated , “ That the defender was
'noxvise called upon to assign any particular uses fo r  
an access to the sea-shore, which xvas p u b lic i ju ris.” 
A  proposition  w h ich  was n o t true w ith o u t som e  
q u a lif ica tio n ; and “ that the general use o f the 
road in question by the feuars o f A  her dour might 
be very material to a s c e r ta in &c. C on sid erin g  
th e  tw o  objects w h ich  th e  action , had in v iew , th e  
in terlocutor cou ld  not be r igh t in  th e  tw o particulars 
above m en tio n ed . T h e  D efen d er  w as firs t ca lled  
up on  to state w h ether h e  had a r igh t to an y  road ; 
and , to  be sure, it  w ould  be an answ er to  th at, to  say  
t h a f h e  had a right, w ith ou t sta tin g  its nature an d  
purposes. B u t  if  th eir  L ord sh ip s w ould  look  at th e  
other o b je c t ; that, i f  th e  D efen d er  had a r igh t, it  
sh ou ld  b e,d eclared  for w h at particular purposes th e  
right e x is t e d ; th en  th ey  m u st perceive th at it  w as 
necessary to  ascertain th e  nature o f  th e  c la im , and  
th ev purposes to  w h ich  th e  roads, or either o f  th em , 
were to be app lied . I t  m ig h t b e o f  im portance  
su rely  to  ascertain w h eth er th is  was a r igh t o f  w ay  
for all purposes, or for som e purposes, m ore or less  
l im ite d ; and it was fittin g , th at in  th e  con d escen d -  
an ce, th ese  particulars sh ou ld  be d is tin c tly  stated . 
Suppose it  w ere un iversally  true that every one had  
a  right to  use a road lead in g  to  the sea-shore, y e t  
it  m igh t happen that th e  road m u st not be used for 
every purpose.

T h en  it had been  sa id , th at th e  purposes w ould  
appear in  th e  p r o o f; b u t th e  pursuer had a r igh t to" 
know  w hat th e  other party  in ten d ed  to  prove, that 
h e  m ig h t be prepared to  disprove it i f  he cou ld . 
S u p p ose the cla im  t o ' t h e  foot-path  sh ou ld  be for

3 H 2
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June21,1813.

P L E A D IN G  
R I G H T  OF 
W A Y .
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The allegation 
that the pur­
poses and uses 
of the ways 
would appear 
when the 
proof was
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June21 ,l8 lS .

P L E A D IN G  
R I G H T  OP 
W A Y .

taken was no 
answer; as 
the other par­
ty had a right 
to know to 
what point 
the evidence 
was to go, that 
he might be 
prepared to 
encounter it 
if he could.
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CASES IN THE HOUSE OF LORDS
/  .  •» • -  .

9, J ' * 
the* purpose o f  b a th in g , th e  p ro o f m ust be accord­
in g  to th e  nature o f  th e  cla im  ; and y e t  in  such a 
case it  m ig h t be useless to  go  in to  any p ro o f at a ll, 
because a r igh t o f  w ay  for th e  purpose o f  b a th in g  
m ig h t be o n e  w h ich  in  law  cou ld  not b e sup ported . 
In  E n g la n d , i f  a fo o t-w a y  w ere c la im ed , it  w ou ld  
n o t be su ffic ien t to prove th at th e  c la im an t had b een  
th ere on horseback . I f  a h ig h w a y  had  been  c la im ed , 
th a t w ould  raise an en tire ly  different q u estio n . B u t  
w h en  th e  D e fe n d er  said th a t th e  r igh t even  to  drive  
carts and  horses a lon g  o n e  o f  th e  roads b e lo n g ed  to  
a particu lar d escrip tion  o f  p erson s, h e  n egatived  th e  
n otion  o f  a h ig h w a y , and  con fin ed  th e  uses in  th ese  
p lead in gs to  th o se  w h o  cam e w ith in  th a t particular  
d escrip tion . T h e n  it was proper th at th e  D e fe n d e r  
shou ld  state w h a t sp ecies o f  p ro o f h e m ean t to  b r in g  
forw ard, and b y  w h at actual exercise  o f  the r ig h t or  
h ow  o th erw ise , it w as to  be e s ta b lish e d ; an d  for 
w h a t p u rp oses it  w as in ten d ed , as it  m ig h t be a 
road to  carry artic les, n o t a ll th e  w orld  over, b u t to  
particular ten em en ts . U n le ss  th e  particulars w ere  
set forth , a variety  o f  loose and im proper ev id en ce  
m ig h t be in tro d u ced . I f  th e  R esp o n d en t sh ou ld  
state th at e ith er  o f  th e  roads w as for th e  pu rp ose o f  
resortin g  to  th e  sea -sid e  for th e  b en efit o f  b a th in g , 
th en  th e y  m ig h t afterw ards have to  consider w h eth er  
that w as a sp ecies o f  r igh t w h ich  cou ld  be m ain ta in ed .

A n o th er  p o in t o f  great im portance to  be a tten d ed  
to , w as, W h e th e r  a r igh t in  th ese  feuars o f  A berdour  
could  have any  bearing upon a r igh t c la im ed  by th e  
R esp o n d en t accord in g  to  th e  state o f  th ese  p lead ­
in g s ? H e  did n o t say  b u t th at in  som e cases such  
ev id en ce  m ig h t be m aterial, b u t h e w as o f  o p in io n

* f
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that in  th e  present case i t  was not. A s the declarator June2i , i 8is. 
related m erely  to  th e  proprietors o f  th e  lands o f  
H illside* p roof o f  usage b y  other persons w as u n - r ĝht of 
necessary  or in ad m issib le . T h e  user m u st be b y  WAY* 
h im se lf, or h is predecessors in  th e  lands o f  H illside*  
or th eir  'ten a n ts  : th at w as th e  o n ly  p o in t in th ese  . 
p lead in gs. H e  sh ou ld  therefore propose to  rem it  
th e  cause again  to  th e C ourt o f  Session* w ith  th ese  
find ings

1st. T h a t th e  con d escen d an ce g iven  in  b y  th e  
D efen d er  (R esp o n d en t) d id  n o t state th e  nature o f  
th e  right o f  w ay  claim ed* in asm u ch  as it  did . n o t set  
forth to  w h at uses or purposes th ese  roads* or e ith er  
o f  th em , w ere to  be app lied .

2 d . T h a t in  th e  state o f  th e  p lead in gs it  was n ot  
com p eten t w ith  respect to  th ese  roads* or e ith er  o f  
them* to  go  in to  ev idence o f  usage b y  a n y  person  
or persons other than th e  proprietors and tenants o f
th e lands o f  H ills id e .

$ ____

3d. T h a t th e  tit le  to  on e o f  th ese  roads d id  n ot  
n ecessarily  d ecid e the title  to  th e  other.

T h is  last fin d in g  seem ed  to be a 'truth su ffic ien tly  > 
obvious : but* on reading these papers* it w ou ld  ap­
pear n ot to  be unnecessary. , '

i  I

T h e  J u d g m en t o f  th e  C ourt b elow  w as accord­
in g ly  reversed* so far as it  was in con sisten t w ith

i  .  _

th ese  f in d in g s ;— affirm ed as to  th e  rest* and th e ’ 
cause rem itted .

\


