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N o .  5 2 .  R e v . D r  A u l d , A ppellan t,— Sir J. Connell— Keay.
M a g i s t r a t e s  o f  A y r , and H e r i t o r s  o f  A y r  a n d  A l l o w a y ,  

R espondents, —  Wetherell—  Adam —  James Campbell—r Wil­
son,

#

Manse.— Stat. 16G3, c. 21.—.Found, (reversing the judgment o f the Court of Session,) 
that the minister o f a Royal Burgh, with a landward parish annexed, is entitled to a 
IVIansc under the statute 1G03, c. 21.

June 13, 1827* T h e  united parishes o f  A y r  and A llo w a y  are com posed  o f  
1st D iv isio n , the R o y a l B u rgh  o f  A y r , w ith  a landw ard  d istrict attached to

anOleadow ^  an<  ̂ the landw ard  parish o f  A llo w a y . D r  A u ld , the in cu m - 
bank. ben t o f  the first charge, presented a petition  to the P resb ytery  

o f  A y r , setting forth , that a lthough  there was an extensive 
landw ard parish  con n ected  w ith  the burgh  o f  A y r , and som e 
land  for  a g lebe to the m inister o f  the first charge, yet there was 
n o  m anse or g lebe prov id ed  for  h im ; and craved  that a m eeting 
shou ld  be held  for  tak ing the m atter in to  consideration . T h e  
P resb ytery  m et, and after h earing  parties, * fou n d  D r  A u ld  en - 
4 titled to  a m anse and office-houses, as first m inister o f  the 
4 united  parishes o f  A y r  and A l lo w a y ; ordained the M agistrates 
4 and heritors to  bu ild  the sa m e ; and plans, specifications, and
* estim ates to  be p r e p a r e d w h ic h  h avin g  been approved  o f, the 
P resb y tery  decerned  and  ordained  * the M agistrates o f  A y r , in 
4 so far as their in terest is con cern ed , and the other heritors o f  
‘  the united parishes o f  A y r  and A llow a y , usually  denom inated
* the parish o f  A y r , to  pay their several proportions o f  a sum  not 
4 exceed in g  L .1 2 0 0  sterling, fo r  bu ild in g  a m anse and o ffice - 
4 houses for  the m inister o f  the first charge o f  the said parish, 
4 a ccord in g  to  their respective valuations, as stated in  the tow n ’s- 
4 books, and a ccord in g  to w hich  the land-tax is lev ied , or  a c - 
4 cord in g  to any other m ode w h ich  m ay be fou n d  authorized  b y  
4 law.*

A  suspension o f  a charge on  this decree w as presented b y  the 
M agistrates o f  A y r , and the heritors o f  the united parishes, on 
the grou n d  that the m inisters o f  A y r , bein g  m inisters o f  a R oya l 
B u rgh , a lthough  w ith  a landw ard d istrict annexed, had no legal 
cla im  to a m anse and office-houses.

T h e  L ord  O rd in ary  took  the case to report to the Second 
D iv ision , and the C ou rt found, 4 T h at the charger has no right 
4 to a m anse under the A c t  o f  P arliam ent 1663, and d ecern ; but 
4 before answ er as to the specialties founded on b y  the charger,
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4 appoint him to give in a special condescendence, in terms o f June 13, 1827. 
4 the act o f sederunt, o f the facts, which he avers and offers to 
4 prove, to instruct that he is entitled to a manse, independent 
4 o f the said Act o f Parliament.’ Thereafter, on a reclaiming • 
petition, the Court appointed parties to furnish the other Judges 
with copies o f the pleadings, to obtain their Lordships’ opinion 
on the point, 4 Whether the charger, independently o f all spe- 
4 cialties, is by law entitled to have a manse assigned to him,
4 as minister o f the united parishes of Ayr and Alloway; re- 
* serving to him to be heard upon any specialties that occur in 
4 his case.’

\

The Magistrates lodged a note, stating that there was a spe­
cialty in their favour, which would supersede the determina­
tion o f the general question, namely, that every part o f the pa­
rish was burgal, being part of the old burgh o f Ayr, and referred 
to the original charter o f erection of the burgh, by William the 
Lyon. The Court, however, ordained their order to be obtem- 
pered, 4 reserving to the parties to be heard upon any special- 
4 ties that occur in this cause.’

Lord President (Hope), Balmuto, Balgray, Succoth, Pit- . 
milly, Gillies, and Cringletie, stated that they were 4 unanimous- 
4 ly o f opinion, that independently of all specialties, the charger 
4 is by law entitled to have a manse designed to him, as minis- 
4 ter of the united parishes of Ayr and Alloway. In point o f 
‘ principle, the Judges cannot see any distinction between a 
4 burgh royal, having a landward parish, and burghs o f barony 
4 and regality having the same.

4 2d, They consider the point to have been fixed by the judg- 
4 ment o f the House o f Lords in the case o f Dunfermline, which 
4 they have always understood proceeded on the general princi- 
4 pie. Indeed, it appears to the Judges, that the specialties foun- 
4 ded on all bore the other way.’ The Second Division, however, 
on advising petition, answers, and the above opinions, and 
4 whole proceedings in the cause, adhered.’ * *

Dr Auld now gave in a condescendence o f the specialties, 
which were, that Alloway parish, united to Ayr about 1692, 
was, prior to that year, a landward parish ; that a large part o f 
the parish* o f Ayr proper was landward, and the old parish o f

• Two o f the Judges did not vote, one being an heritor, and the other Ordinary on 
the Bills, who was not consulted, so that, out of the remaining 13, ten voted in favour 
o f  the minister’ s claim, and three against i t  But the three were a majority o f  the five 
sitting in the Division before which the question had com e; and at this time the deci­
sion was carried by the majority o f the Division before which the case depended.
•

I



June 13 ,1827. A y r  w as an cien tly  a p a rson a ge ; that from  tim e im m em orial si
g lebe  bad been annexed to the benefice o f  A y r , and w as still in  
possession o f  the m in is te r ; that w hen  A llo w a y  w as a separate 
parish, a g lebe  w as also attached to  the b e n e fice ; and a lthough  
n o w  feued ou t, the feu -d u ty  belon ged  to  the b e n e fice ; that at 
on e  tim e there w as a m anse attached to  each o f  the benefices o f  
A y r  and A l lo w a y ;  and  that the M agistrates o f " A y r  had paid 
m anse ren t, fo r  n early  tw o  centuries, to  the m inisters o f  the 
parish. T h e  M agistrates an sw ered , that a  cla im  fo r  a  m anse 
m ust rest on  statute 1663, o r  on  private agreem ent and con ­
tra c t ; and that paym ent o f  m anse rent (the on ly  im portant spe­
c ia lty ) w as, in  the book s o f  the tow n , expressly  m entioned  as a 
gra tu ity . T h e  C ou rt, on  recon sid erin g  the case, on  the 11th 
F ebru ary  1823, fou n d  the letters ord erly  proceeded . T h e  M a­
gistrates an d  H eritors  then  ob jected , that the C ou rt co u ld  n o t 
entertain  the question  o f  specialties in  this process, since the 
P resb ytery  had n o  ju risd iction , excep t under the act 1 6 6 3 ; and 
as it had been  finally  declared  that D r  A u ld  had n o righ t u nder 
that act, the decree o f  the P resb y tery  m ust be  suspended, as 
b e in g  p ron ou n ced  in  a m atter in  w h ich  th ey  had n o  pow er to  
determ ine.

T h e  C ou rt be in g  equally  d iv ided , L o rd  C rin g le tie  w as ca lled  
in , and thereon  their L ordsh ips, on  the 16th Ju n e 1825, altered 
i the in terlocu tor com pla ined  of, suspend the letters sim pliciter,
* and d e c e rn ; reserv ing  to the charger to  p roceed  in  a n y  oth er
* m anner w h ich  m ay be com petent, fo r  establish ing his righ t
* to a m a n se ; and to the suspenders their defences, as a c c o r d s ;
* find  the charger en titled  to  expenses, so far as in cu rred  since 
‘  the 11th F ebru ary  1823 ,*  su b ject to  m od ifica tion .f

Dr Auld appealed.

.Appellant.— In  all countries w here the C hristian relig ion  pre­
vailed , tithes, m anse, and glebe, w ere con ferred  on  the parochial 
c le rg y . T h ere  is ev idence that m anses m ust have been k n ow n  
in  S cotlan d  about the m iddle o f  the 13th cen tu ry , and that the 
P op ish  -clergy en joyed  them , and suitable glebes, dow n  to  the 
R eform ation , and, a fter that event, the greatest anxiety  is 
show n  b y  the legislature in  protectin g  the Protestant c le rg y  
from  the dilapidation o f  their predecessors, w h o  had set in  feu, 
o r  lon g  tack , great part o f  the m anses and glebes. D u rin g  the
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U surpation, p ow er w as g iv e n  (1 6 4 4 , c. 3 1 ,)  to  P resbyteries  to  June 13,1827 
design  m anses and  g lebes to  m inisters o f  ev ery  parish k irk  
w ith in  their several boun ds, w h ere  n o  m anses exist, ou t o f  k irk - 
lands, or , in  defau lt o f  k irk -lan d s, ou t o f  ‘  w hatsom ever lan d s,’
— the w h ole  h eritors o f  the parish  to  con tribu te  p rop ortion a lly .
A t  the sam e tim e, 6 b o rro w s -to w n  k irks ’ are e x ce p te d ; a n d  
m u ch  d iscussion  has been  created , w h eth er, b y  these w ord s ,

• parishes, p artly  lan d w ard  p a rtly  bu rgh , be o r  be  n o t exclu d ed .
T h e ir  m ost probable  in terpretation , h ow ever, is, that th ey  re fer 
n ot to  lan d w ard  parish k irks in  bu rgh , bu t to  k irks in  bu rgh  
n o t be in g  lan d w ard  parish  k irk s, i. e. a  p u re ly  bu rgh  k irk .
A n d , th erefore , u n der the gen era l w ord s o f  the statute, a m in i­
ster Qf a parish , partly  lan d w ard  p artly  b u rgh , had r ig h t to  a  
m anse. N o  dou bt, b y  1649, c . 45$ it w as enacted , that burgh s, 
an d  the lan d w ard  parts o f  the parish, p rov id e  com p eten t d w e ll­
in g -p la ces  and houses fo r  their m in is te rs ; and  this has been  re ­
presented  as sh ow in g  that p rev iou sly  the m in ister o f  a parish, 
p artly  lan dw ard  and  partly  burgh , had not r igh t to  a m anse. B u t  
the statute w as passed, n o t to  g iv e  m inisters in  that situation  an y  
n e w  right, n or to  let in  b orrow s-tow n  k irks, bu t to settle the man­
ner o f  p rov id in g  a m anse, w h en  the parish was partly  lan dw ard  
and partly  b u rgh , and thus preclu de disputes that m igh t oth erw ise
arise betw een  the m agistrates and  the lan d w ard  heritors. In

• ___

e v ery  oth er respect, the la w  rem ained as before . A t  the R e ­
storation , both  the statutes w ere  re s c in d e d ; but, sh ortly  there­
a fter, it w as enacted , b y  1663, c . 21 , that w h ere  com p eten t 
m anses are n ot a lready  bu ilt, the heritors o f  the parish, at the 
sigh t o f  the b ish op  o f  the d iocese, & c. shall b u ild  com p eten t 
m anses to their m inisters. T h ese  w ords com p reh en d  e v ery  p a ­
rish  w ith ou t excep tion , w here there are heritors, i.e. landholders? 
and (as m ust be necessarily  im p lied ) w here there is p rop erty  fit 
to  be designed  for  a m anse. B y  its v ery  w ords, a  parish  part­
ly  lan d w ard  and partly  bu rgh  is in c lu d e d ; and in  its. essence, 
and a cco rd in g  to its spirit, it is o n ly  pu rely  bu rgh al k irk s that are  
exclu d ed . B u t it is said that this statute does n o t  con ta in  the 
clause as to bu rgh  and landw ard  parts o f  the parish , fou n d ed  on  
the a ct 1649, c . 45  ; that th is om ission  m ust be held  to  have hap­
pened ex  proposito , and, therefore , the leg islature d id  n ot in ­
ten d  that m inisters w h ose parish  w as in  th is situation  sh ou ld  
have a righ t to  cla im  designation  o f  a  m anse. B u t  this clause 
d id  not g iv e  m inisters so situated a n ew  orig in a l r igh t. T h e y  
had that b y  1644 , c . 3 1 , w h ich , indeed , w as o n ly  the expres­
sion  o f  the com m on  law , and  that statute (1 6 4 4 , c . 3 1 ,)  supposed 
to  except parishes partly  laudw ard  and partly  bu rgh , and the
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June 13, 1827. statute 1649, c. 45 , supposed to w ip e  out that exception  and let
in  parishes so situated, have both  been re p e a le d ; and n ow  it is 
on ly  the statute 1663 that can be look ed  to as the orig inal and 
substantive legislative provision  fo r  m anses and glebes. B u t if, 
before  the act 1649, it was at least dou btfu l h ow  far the m in i­
ster o f  a parish, partly  landw ard partly  burgh , w as n ot entitled 
to  a m anse, as n ot fa lling  u nder the strict m eaning o f  the ex ­
cep tion  o f  * b orrow s-tow n  k irk s ,’ h ow  can it  be  m aintained, 
that, w hen  both  the statute exceptin g , and the statute supposed 
to  repeal the exception , are declared  to be rescinded , the com ­
prehensive term s o f  the statute 1663 can be con tro lled  b y  the 
interpretation  g iven  to  these rescinded  a c ts ?  T h ere  cannot be 
a  greater absurdity  than to ru le , n arrow , o r  expla in  a subsist­
in g  statute b y  w hat has been erased from  the statute-book . 
B esides, the m ere om ission  o f  a  clause is n o  declaration  o f  the 
legislature either one w ay  o r  other. It  m ust also be reco llect­
ed that a m inister o f  a royal bu rgh , h av in g  a landw ard  parish, 
is entitled  to a g lebe, and the rights to a g lebe  and  m anse are 
co -exten sive . B u t, in  point o f  fact, the question is n o  lon ger 
open . I t  w as determ ined, in the case o f  D u n ferm lin e , w here 
the decision  proceeded  on  the poin t o f  law , and not on  specia l- 

> ties.*  A s  to  the question o f  ju risd iction , the ob jection  ought to  * i * * 4

"  In the Case for the appellant, it is stated that the following notes o&thc opinions o f 
the Judges in the Dunfermline case were taken by one o f the counsel in the cause.—.  
‘  Lord Hermand. A  minister o f a royal burgh, having a landward parish, is de jure 
4 entitled to a manse. The plea o f res judicata is inapplicable to this case. The
i benefice is not to be injured by what was done by a former minister. The present
4 charger does not represent him.— Lord Craig. The only difficulty is the res judicata;
t and it ought to be got over for the reason mentioned by Lord Hermand. The act
4 1663 restored the act 1649. A  minister o f  a royal burgh, having a landward parish, 
4 is entitled to a manse. Besides, there is, in this case, clear evidence that the minister 
4 had once a manse— Lord Justice-Clerk. O f the same opinion.— Lord Meadourbank. 
4 Cannot get over the res judicata. I f  it were not for that, I could have no doubt o f the 
4 minister’ s right to a manse, both upon the general point and specialties.— Lord Pre- 
4 sident Campbell. The act 1663 comprehends all prior enactments, 1592 among the 
4 rest. The judgment o f  our predecessors, with respect to manses in borrows-town
* kirks proceeded on a great mistake. Every parocliial minister is entitled to his sti- 
4 pend out o f  the teinds; he is entitled to a glebe; and he is entitled to a manse. 
4 The act about borrows-town kirks has nothing to do with parochial ministers. It 
4 appears to be M r Falconer’s opinion, that the act 1663 did not injure the right o f 
4 the minister o f a royal burgh and landward parish to a manse. As to the res ju- 
4 dicata, owing to the reservation, the question is still open on some ground or an> 
4 other ; and it will be attended to, that44 several (several only) o f the Lords were o f  
4 opinion that the act 1649 was left out o f the act 1663 o f purpose.”  The majority 
4 was of a different opinion ; but 44 they agreed that the modification of L.40 Scots,
4 and the minister’ s accepting o f the same, made it no question.”  It is clear, however,
4 that the L.40 Scots was only a temporary arrangement with the then incumbent; and
• at the time it was agreed to, that sum might be sufficient. Then, after some further
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have been stated at an earlier stage of the case; and by their June 13, 1827- 
conduct the respondents have prorogated the jurisdiction, even 
if  the objection were well founded. But the objection lias no 
solidity. The Presbytery have a common law right, as well as 
by statute, to entertain questions and determine claims similar 
to the present.

Respondents.— The clergy have right to manses, not at com-
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* remarks upon this point, he adds, i f  your Lordships cannot get over the res judicata, 
4 raise the house-mail to what is an adequate rent; make it L .40 sterling instead o f  
4 L.40 Scots; but I  think it would be much better to give him a manse in the ordina- 
4 ry way. In the case o f  Linlithgow, the minister had also accepted o f a manse-mail, 
‘  and found entitled to a manse. The case there stronger against the minister.— Lord  
4 Bannatyne. Clear for the minister on the general grounds, but cannot get over the 
4 res judicata.— Lord Melhven. O f the same opinion.— Lord Cullen. Did not hear 
4 his reason, but o f opinion that the res judicata should be got over.— Lord Woodhouse~ 
4 lee. Held the claim not barred by res judicata/— In regard to what took place in 
the House o f Lords, this statement was made by the appellant:— 4 The appeal cases, 
4 both for the heritors and the minister, argue the question generally. The only spe- 
4 cialty founded upon, or seriously referred to in either of these pleadings, is the res 
4 judicata, which was a specialty against the minister. The Lord Chancellor, how- 
4 ever, held, with the Court below, that this was no sufficient bar to his claim ; and it is 
4 indisputable, that, holding it no such bar, that great authority decided entirely upon 
4 the general point arising on the terms o f the act o f  Parliament. The late M r Hor-
* ner, though not present when the judgment was delivered, expressly states, in a let- 
4 ter to one o f the appellant’ s counsel, that the argument at the bar 44 turned wholly upon 
4 the general question.”  M r Mundell, the solicitor who conducted the case for the mi- 
4 nister, wrote to him at the time in the following terms, with regard to what passed
* when the judgment o f the Court below was affirmed:— 44 In moving the judgment o f  
4 affirmance, the Chancellor did not say much ; he merely adverted to what he had 
4 said on the day when counsel withdrew from the bar— that he had examined the 
4 point o f  res judicata, and found there was no foundation for it. W ith respect to the 
4 merits, he adverted to a position made by Sir Samuel Romilly, who had contended 
4 that the right o f  a minister in your situation was so clear under the act o f  Parlia- 
4 ment, that, even i f  it could be made appear that the cases relied upon by the appel- 
4 lants did not import the contrary, nothing short o f a judgment in the last resort 
4 could give a construction to the act o f  Parliament negativing that right. His Lord- 
4 ship observed, that if  there had been a train o f decisions, finding a minister in such a
* situation not entitled to a manse, and the country had acted on these decisions, he 
4 must have abided by those decisions, even though there were no judgment in the last 
4 resort, whatever his own opinion might be on the act o f Parliament. But there did 
4 not appear to be any such cases; and upon the act o f Parliament, there could be no 
4 doubt that you were entitled to a manse.”

4 In confirmation o f what is stated in these communications, M r James Chalmer, 
4 (whose accuracy is well known to some o f your Lordships, and who was solicitor for 
4 the heritors in the House o f Lords,) says, in answer to a question put to him on the 
4 subject, that although he had preserved no distinct note o f  the Lord Chancellor’s 
4 speech, the affirmance went upon the general ground. 441 understand (he states in his 
4 letter) the affirmance to be on the general ground, that the minister o f  a burgh and 
4 landward parish was entitled to a manse, the decision marked by Lord Kilkerran in 
4 this very parish being held erroneous. The minister o f a parish purely burghal cer- 
4 tainly not entitled.”  * *

i
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1827. m on law , b u t so le ly  b y  statute. B y  statute 1644 , the P resby ­
tery  has p ow er to  design  m anses to  m inisters at every  parish 
k irk , 6 b orrow s-tou n  k irks bein g  alw ays e x c e p t e d a n d  b orrow s- 
toun k irks are k irks in  a borou gh , w hether there m ay be lan d - 

, w ard  parish attached or  not. B y  act 1649, this exception  w as 
rem oved . T hese statutes fe ll under the act resc issory ; and 
w hen  the statute 1663, c. 21 , w as m ade, the provision  in  1649. 
as to  parish k irks was re -en a cted ; bu t the clause rem ovin g  the 
exception  as to bu rgh , w hether w ith  or  w ith ou t landw ard pa­
rish , is le ft  ou t. I t  is therefore plain, that on ly  m inisters o f  
parishes pu rely  landw ard are entitled to m anses. T h is  doctrine 

. is supported  by  a series o f  decisions. T h e  case o f  D u n ferm ­
line, a lleged to  have decided  the poin t another w ay, w ent upon 
specialties, and n ot on  the law .

i
Master of Rolls.— Is it possible that the judgment in the Dunferm­

line case could have proceeded on any other than the general ground ? 
I have read the papers in that case carefully, and I cannot see that it 
could have been decided on any other hut the general point, and this 
House must he satisfied, that the judgment did not proceed on general 
principles, before it can allow the judgment to be shaken. The House 
o f Lords affirmed the judgment of the Court of Session, that the Presby­
tery had a right, in the Dunfermline case, to design a manse; now, could 
the Presbytery have designed a manse on specialties ?

Sir Charles Wetherett (for the Heritors).— There was an extremely 
important specialty in the Dunfermline case, namely, that the minister 
had once been possessed o f both manse and glebe, and on this specialty 
the affirmance in this House proceeded.

Master of Rolls.— Your argument will just come to this— There are 
two grounds on which this House might have proceeded— one is agree­
able to law— the other is against i t ; and you, in order to overcome the 
objection o f res judicata, presume that the House went on the ground 
that is against all law. It is too conclusive, that either judgment went 
on the general grounds argued by the parties, or on a ground against law, 
and not hinted at by the heritors. You contend, that the Presbytery have 
no jurisdiction, except under 1663 ; but in the Dunfermline case the Pres­
bytery designed a manse, and that designation was confirmed— Can we 
then, resist concluding that the House went on the general ground, and 
did not hold a jurisdiction to exist where none existed ?

Sir Charles Wttherell.— But that is exactly a point as to which there 
may be a question. In the Dunfermline case the objection to the juris­
diction was not raised; it had been overlooked. W e can make it plain, 
that, under the statutes, the appellant has no claim.

Master of Rolls.— You cannot go into them. W e can’t conjecture 
what ought to be the law, but what is the law.

Campbell (for the Heritors).— The present case certainly was not de*



tided on this ground in the Court o f Session; and vve understand that June 13, 1827. 
this Honourable House does not decide cases on grounds different from 
those originated in the Court below.

Master of Rolls.— The Roxburgh case was here decided on grounds 
which were not even touched upon or suggested in the Court below.

Sir Charles Wetherell.— If that be your Lordship’s view, we need not 
proceed to the argument, as to want o f jurisdiction ; for if the appellant, 
in virtue o f the Dunfermline case, comes under the statute 1663, the 
Presbytery clearly had jurisdiction.

Adam (for Magistrates o f A yr).— The appellant has no claim to a 
manse, seeing he is clergyman o f a kirk purely burghal.

Master o f R olls.~The House having decided, that when a parish is 
partly burghal and partly landward, the minister has right to a manse, 
the decision cannot be permitted to be impugned directly or indirectly; 
but if you can take the case from the application o f that decision, that is 
a different matter, and the House will most readily listen to you.

Adam.— The burgh o f A yr extends over the united parishes o f A yr 
and Alloway. The original charter o f erection of the burgh o f A yr was 
granted by William the Lion. The boundary specified in the charter 
includes the whole extent o f what was the old parish o f Ayr. The lands, 
contained in the old parish o f Alloway, were granted to the burgh by 
Alexander II., by charter, in the year 1236— were erected into the barony 
o f Alloway by Robert I. 1324— to be held o f the town by the same te­
nure, and under the same administration, as the original patrimony o f the 
burgh. By these two last charters, the town is appointed to pay L .10 
Scots of burgage-duty for the barony o f Alloway. In a charter o f con­
firmation granted by Robert III., in 1400, the burgh is appointed to pay 
L .10 Scots more for the whole o f their other possessions (Baronia de 
Alway tantum excepta). By a charter o f James VI. all these subjects 
are consolidated, and a burgage-duty of L.20 Scots appointed to be paid 
for the whole. Thus, the whole territory o f A yr and Alloway, that is 
the whole united parish, was held in burgage by a proper burghal tenure, 
and constituted one burgage tenement. Any subinfeudations which af­
terwards took place, were allowed only by special grant of the crown.
Being therefore a burghal parish, the appellant has no right to a manse.
A t all events, none o f the burden can be thrown on the Magistrates, feu* 
they are not f heritors,’ in the proper sense of the word.

•

The House of Lords ordered and adjudged ‘  that the inter-'
* locutors complained o f be reversed; and it is farther ordered, 
i that the cause he remitted hack to the Second Division of the 
< Court o f Session, with an instruction, that it is fixed by the
* judgment o f the House of Lords in the Dunfermline case, that
* the minister of a royal burgh, having a landward district an*- 
( nexed, is by law entitled to have a manse assigned to him.*

Appellants Authorities.— Forbes’ s .Treatise on Tithes. Hailes’ Annals o f  the 
Church; 1063, c. 7 2 ; 1572; c. 64, 1592, c. 116; 1594, c. 202. 2 Ersk. Inst, 10.

AULI) V. M AGISTRATES OF AYR ANI) OTHERS* ~ * 6 0 7

i



$ I

June 13, 1827. 2 ; 1644, c. 3 1 ; 1G4S, c. 4 5 ; 1663, c. 21. Anderson, 17th Dec. 1664 (5121.) Ful­
lerton, Dec. 1779 (5123). Williamson, March 26, 1685 (5121). Dunfermline (1 ), 
30th June, 1750 (8504). - Linlithgow, March 5, 1802 (in a note to report o f Dunferm­
line, infra). Dunfermline (2), 19th Nov. 1805. (N . 1. Ap. Manse). Barclay, 15th 
Feb. 1795 (F . C.) Boyd, 24th Jan. 1769 (7617).

Respondent's Authorities.— Hailes’ s Canons o f the Church, 1 3 ; 1563, c. 72 ; 1672, 
c. 4 8 ; 1612, c. 8 ; 1644, c. 3 1 ; 1649, c. 45 ; 1663, c. 21. Dunfermline (1), 30th 

,June, 1750 (8504.) Elgin, Feb. 28, 1769 (8508). Muttar, June 16, 1784. Lin­
lithgow, 5th March, 1802 (see Dunfermline (2). Dunfermline (2), 19th Nov. 1805 
(No. 1, A p . Manse). Ersk. Inst. 2. 10. 56 ; 1. 2. 29.
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R i c h a r d s o n  and C o n n e l l — J. C h a l m e r — M o x c r i e f f  and 
r W e b s t e r ,  Solicitors.

No. 53. S t e p h e n  R o w a n  C r a w f o r d ,  Esq., Appellant.— Wilson—
John Campbell.

W i l l i a m  B e n n e t , Insurance-Broker, Glasgow, Respondent.
— Adam—Keay— Kaye.

* •
1

M inor___A  minor, in trade, having given a receipt for L.3000 sterling, but which
, was not a trade transaction, having been found liable in repetition for the whole amount, 
( although he alleged that truly he had not received L.3000 sterling, but only certain 
items and orders, some o f which had been paid, and others n ot; the House o f Lords 
(reversing the judgment o f the Court o f Session, except as to an admitted sum,) order­
ed an inquiry as to the amount de facto received, or what might, without the party’s 
wilful default, have been received, in respect o f the receipt.

June 19, 1827.

1st D ivision . 
Lord Alloway.

#

J o h n  C r a w f o r d , Esq. of Broadfield died, leaving a large he­
ritable and moveable property, which, by his deed of settlement, 
he divided among his family,— enjoined his eldest son, as heir- 
at-law, to make up titles to the heritage, and convey as direct­
ed ; and appointed his three eldest sons, and his widow, exe­
cutors. In this succession, Stephen Rowan Crawford, the fourth 
son, was entitled to a money provision of L.3000; heritage, 
valued at L.9600; and personal funds, amounting to L.2434, 
13s. 4d., to equalize his share,— in all L. 15,034, 13s. 4d.

Shortly after his father’s death, Stephen R. Crawford, then 
about seventeen years o f age, went to Lisbon to attend the mer­
cantile counting-room of his brother Joseph, then carrying on 
business under the firm of Joseph Tucker Crawford and Com- 
p ny. The partners of that house, the three eldest sons, had 
also a house at Port-Glasgow, under the firm of John Craw­
ford and Company.

Unexpectedly, the house of John Crawford and Company 
failed, bringing down with it the house of Joseph T. Crawford
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