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1703 (-------) ;  Creditors o f Earnslow, 29th Nov. 1705 (-------); 2 Stair, 2, 11;
Karnes’s Elucid. Art. 3 5 ; 1 Bell, 696 ; Kibble, 16th June 1814 (F . C .) ; 
Baxter, 15th May 1818, 1 Bell p. 692— 6 ;  Stat. 1,617. c. 16, 1695 c. 18. 
Stair, 2, 11, 11 ; Logan, 1628 (13,342); 1 Bell, p. 692— 6.

A lexan d er  D obie— M ‘D ougalls and B a in b r ig g e ,—
Solicitors.

G eorge B rodie , Appellant. 

W illiam  S in clair , Respondent.

Expenses.— A  party raised an action for 219/. 10s. 3\d.y and the defender offered 
payment o f 11/. and 10/., with interest, but subject to such qualifications as 
did not amount to a tender; decree was pronounced against the defender for 
those sums, with interest amounting to 42/., and the pursuer was found liable 
in expenses:— Held (reversing the judgment o f the Court o f Session), that the 
pursuer was not liable in expenses.

I n 1827 George Brodie raised an action against W illiam  
Sinclair for 219/. 10s. 3 |</., being the amount o f  an alleged 
account. T he defender denied the debt, with the exception o f  
11/. and 10/., which he offered to pay, under deduction o f  a 
counter-claim o f  17/. T he Lord Ordinary (24th June 1828) 
sustained cc the defences as to all the articles in the account 
“  libelled, except the cash payments on 8th and 9th February 
<c 1810, for the sums o f  11/. and 10/., and decerns for these sums, 
€S with the interest due from said dates, till pa id ; but in respect 
u that the expense o f  litigation in this case had been mainly, 
“  i f  not altogether, occasioned by the pursuer insisting for the 
iC other items in the account which have not been sustained, 
“  finds the pursuer liable in expenses to the defender, and 

authorizes the defender to retain, out o f  the sum decerned
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Sept. 23, 18SK for, |jie amount o f  the said expenses.”  These were after­
wards taxed at 58/.* The Court adhered, and Brodie appealed, 
pleading, that certain items o f  the account should be sustained, 
and that the appellant, having succeeded in his cause to the 
extent o f  42/. 5s. Id., ought not to have been subjected in ex­
penses to his opponent; but, on the contrary, should have been 
found entitled to his own expenses, more especially as the 
respondent resisted payment o f  the sum found due to the appel­
lant, alleging that it had been paid, or was more than compen­
sated.

The respondent made no appearance.

Lord Chancellor.— My Lords, in this case I took a little time to 
consider whether there was any thing in the law of Scotland so 
anomalous as that when a person sues another for 200/. and recovers 
42/., and therefore has got a judgment to a considerable amount, the 
Court may order him, the winning party, to pay all the costs to the 
other party, amounting to 58/.; and instead o f giving him the sum 
recovered, leave a charge against him of 12/. No doubt, Lord 

/ Medwyn says, that “  the expense o f litigation in this case has been 
“  mainly, if not altogether, occasioned by the pursuer insisting for 
“  the other items in the account, which have not been sustained 
and therefore, because the items he mentioned had given rise to 
the expenses of the litigation, he ordered him, the winning party, to 
pay all the costs o f the losing party, which gives the losing party 
the benefit of 12/. and the winning party a loss to that amount. It 
seemed to me very extraordinary that there should be any such 
rule. It is quite true that the costs are in the discretion o f the 
Court in all cases, but I find there is no such rule as that assumed 
for the interlocutor. Therefore I am disposed to advise your Lord- 
ships to reverse that part o f the decree o f the Court o f Session. But 
then I am referred by the respondent to his offer in the nature o f a 
tender. No doubt if the defendant, who has lost to the amount o f 42/., 
had tendered at the early part o f the suit, and offered to pay that into 
Court, 1 should, without looking very narrowly, and applying our 
very strict rules in England to the Scotch doctrine o f tender, have 
been disposed to think that that bore out the opinion of the learned 
judge, that the costs might be paid by a party, though he should 
win,* to the other party, though he had lost; because the effect o f a

9 Shaw and Dunlop, p. 36.#
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party paying the amount into Court, or there being a tender and Sept.123, 183V. 
refusal, is, that the other party must pay .the costs if he gets no more 
by the judgment than he had offered to pay. But I find the 
tender is this : “  The only articles in this account which the defen- 
“  dant ever knew any thing about are the two sums o f 11/. and 10/.,
“  which are there mentioned to have been given to the defender on 
“  the 8th and 9th days o f February 1810, and even these the de- 
“  fender is satisfied were paid immediately afterwards, either by the 
“  defender himself, or his factor or trustees. But as he does not 
“  seem to have preserved any vouchers for it, he would have been 
“  perfectly ready at any time, in order to prevent disputes about 
“  such a trifle, if application had been made to him, and is still 
“  ready, to pay these sums over again, with interest."' Suppose he 
had lost, there would have been to be paid all the costs incurred 
up to the period o f the action, but that was only a tender after an 
action brought, which will not do. Then there comes, “  But there 
“  will require to be deducted a balance o f about 17/. still due by 
“  the pursuer for his last intromissions." That is any thing but a 
tender o f 21 /.; it is a tender after action brought o f 21/. minus 
17/. But there is another remarkable circumstance —  it is a ten­
der the other way —  it is not a tender of money to be paid to the 
pursuer, but a demand upon the pursuer to pay money to the 
defender. “  But as he does not seem to have preserved any 

vouchers, he is still ready to pay or give credit for these sums 
“  over again, according as the balance might otherwise stand 
“  betwixt them at the time ; but at present there will require to be 
“  deducted, in addition to what balance may appear on the accounts 
“  above alluded to, a sum of 14/. 165. 7d. still due by the pursuer 
“  to the defender and his trustee for the rents of a small farm on 
“  the estate o f Lochend, and as the price o f a certain quantity o f 
“  grain in the years 1818 and 1819, per state in process, together 
“  with the interest from the respective periods there mentioned;
“  and also another sum o f 33/. 105. 6c/. as the price o f a certain 
“  number o f bolls o f meal of barley, o f crop 1816, delivered to the 
“  pursuer, and not accounted for, together with the interest from 
“  1816." I have taken the trouble to calculate these sums, and I 
find, instead of being a tender o f 21/. or a tender o f 42/., it is a claim 
that the other party should pay him 60/.; and therefore nothing can 
be more wild than the supposition of this being a ground for the 
decision in the Court below. For these reasons I am obliged to 
move your Lordships that this judgment be affirmed, except so far 
as regards the costs so singularly ordered to be paid by the winning, 
party to the losing party, and with that alteration that the judgment 
be affirmed.
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Sept. 23,1831.

No. 44.

Sept. 24, 1831.

2 d D ivision . 
Ld. Pitmilly.

The House o f  Lords ordered and adjudged, That the judg­
ment appealed from be altered as regards the costs, and quoad 
ultra affirmed.

E vans, Stevens, and F lower,— Solicitors.

T he O fficers of State , Appellants. —  Attorney General
Solicitor General ( Cockburn).

E arl of H addington , Respondent. —  D r. Lushington —
M r, Anderson.

King.— Found (reversing the judgment o f the Court of Session), that the keeper of 
the King’s park of Holyrood House is not entitled to work quarries in the 
park to any extent.

9

W h e n  this case was formerly before the House o f Lords on 
appeal* their Lordships (M ay 25, 1826,) ordered and adjudged, 
44 That so much o f  the interlocutor o f  the 24th o f  June 1823, 
44 complained o f  in the said appeal, as finds that the defender 
44 has no feudal right o f  property in the park o f  Holyrood House, 
44 be, and the same is hereby affirmed: And it is further 
44 ordered, that as to the remainder o f  the said interlocutor, and 
44 as to the other interlocutors complained o f in the said appeal, 
44 the cause be remitted back to the Court o f  Session in 
44 Scotland to review the sam e: And it is further ordered, 
44 that the Court to which this remit is made do require the 
44 opinion o f  the other judges o f  the said Court o f  Session in 
44 writing upon the questions o f  law which may arise in the 
44 same, which opinion the said other judges are required to 
44 g ive ; and after such review the said Court do and decern in 
44 the said cause as may be just.”

The Court, in applying the judgment o f  the House o f  Lords,

* 2 Wilson and Shaw, 468. In the Report of the Speech of Lord Gifford, 
p. 480, line 12, “  Lord Haddington ” has, by mistake, been printed instead of 
“  Officers o f State.”


