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of’ a sheriff’s officer in executing' ("hhgencéI lnéfembloy 1% ihvelved”
litlrfat’ iand fixed with damages, he may claim ‘relief from the -
oﬂicers surety; and it will not avail the surety to show /that heé
9" had ‘neither intimation nor knowledge of thé proceedings. '™ '
The émployen of the officer; when sued for damages by the partylin-"
jured, may reasonably defend the officer’s/exécutiony and for'the
v, expense of .a reasonable defence he will |be. entitled to.claim com-
pensation from the surety, 1,,{3yvy 10} doibrov 5 w Eotaru
The surety, in so far as_he,can show that the defence was pot,. Teason;

able, will be free from hﬁbll}ty[.m o g 012 LT ad j a0
Practzce -—Although the Loris may doubt the soundness of an orderf-
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YKES was surety by bond for Ba.lrd a -sheriff's  officer;,

“ that he, Baird, would leally, truly, and honestly use and exer-,
“ ciso the office of a sheriff’s officer to,all and sundry who might
‘““ employ him;” and for any damage that might be sustained
through the negligence, fraud, or informal executions of the said
Baird in his said office, Dykes was by the bond bound to make
reparation. 5oeam N

Baird was employed by the Respondent Struthers to execute
a process of poinding against one:M‘Closkie, and in doing so
committed a gross blunder, in consequence of which M‘Closkie
brought an action of reduction, improbation, and .damages

against Struthers and against Baird. ’
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Both Defenders resisted the agtion, and maintained that the
execution was formal ang regpla,
subject to any material defect.

During the progress‘of the-litigation (which' was very long
and expensive, consndemng the insignificance of the point at
issue), one of the two Defenders, 'the"Sheriff’s o fficer, Baird, de-
parted dtg} s.life; and the RETSONS, entitled to represent him,
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The action was then,carried-on against Struthers as;sole.De-

fenders.: who omitted.to give any intimation of the proceedings

toiithe suretyy MroDykes.ido 6 . 0 Gus o T Lo
‘On the 9th January, 1840an issue was sent for:trial, which

terminated in a verdict for Struthersy3 This verdict?however,

in'Februaty, 1840, was setaside, and a new trial granted.
On the 11th July, 1840, a formal intimation ‘by notarial in-
osh1o a:, to asagbir

t ' ke
seerslhrlnjentd&z}goglven by §§f1;thers todth% sul('ietjsy Dykes, apprising

him of the proceedmgs, and ce,illng Jupon, him to compensate
and make good to Struthers all damage arising from the de-
ceased officer’s blunder, and all the expense of the consequent
litigition, B To-this intimation Dykes replied that he had “n
recollection ™ of being surety for the officer, and that, as he
had not been made awire of the proceedings, the result of
them could not affect him. «

- The issue between M‘Closkie and Struthers was tried again
on ‘the 28d March, 1841, when a verdict was returned for
M‘Closkie, with one shilling damages; and on the 12th June,
1841, a judgment was pronounced applying this verdict, and
finding Struthers liable to M*‘Closkie in costs.

-Upon this, Struthers brought an action against Dykes on
the ground that he was surety for Baird, and on the ground

that Baird, having blundered the execution, whereby loss and

Qel a.t all events was not
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heavy éxpenyé ‘hatl Gotile> tsbriiStruehvta: 11 Dykes mas ‘corise-
quéhtlj.rj boiind to' makeddequate!reparation. :avaneqxe easdt

a0 Dykeés put'in ‘o defence, stating thit as he hid never received
riotice of thé proceedings between M Closkie and Stiuthersydnd
as he was in point 6ffadt ignoranttof them till.the notarial-in-
timationY it'whs contrary ‘to justice to charge him. with:thelex-
pense of & litigation which, had he been apprised of it in proper
time, he would<have ‘stopped 'at the outset. rpoeaos yisnibro *
oi Helfurthei 'contended: that:Struthers and Baird. ought.not to
have resisted the2action- of ~M‘Closkied for that, the blunder
committed inexetuting the process’ was gross and sindefen-
sible.  -10iuooltedms eid yd bouiteb tneize ods ot boRibom wmid
m: The ‘question ctthe 'to' be!mainly' whisther Struthers wss, or
wasinot, bound by law t6 give hbtide -bf theiproceedings to-the
surety;” and whethibr' the 'want of notiee, and the want of knot-
ledge, ‘on ‘the part '6f 'the’ surety,irelieved ‘him:from a' respon-
sibility to Which he Would: dtherwise havé been subject.rst os ni
d-The Lord Ordinary”Robertsony by un interlocutor bearing
date°the 12th*Fébrudry, 1847, found ¢ That the litigation. car-
““lried on by Struthers i’ suppoft of the’ execution, aftef the
“ officer had died unrepresented, wasesreokless.™ o He: also found
that Struthers * was bound {6 havermadé-: the sarety aware of
‘““ the existence of the proceedings; and'that, having made no
““ such in_timation‘,‘}ié was not entitled to'reimbursement of ex-
“ penses so recklessly incurred. But, inasmuch as the execu-
“ tion of the process was rendered nugatory'by the bluander of
“ the officer, for whom the surety was responsible, and- inas-
“ much as it was to be presumed that the original debt might
« have ‘beq‘n recovered by virtue of the process, if that process
« had been refularly executéd;<-he decerned against the surety
“'for 201., being the amount of the original debt and interest;
d'3nd with' respect to the expenses incurred prior to the death
«'of the officét, dnd until the decree of the 7th Decenibor, 1888,



THE HOUSE OF LORDS. 393 .

{ DYKE.’,’W”.;STRU:BHERS. -n ;JA:tlh: Au USt 1850

“ these expenses, .@nd therefore,,heufoundﬂthe sul eby, ha.bleum
b6 thatportion bf the acconnts gla.xmed under; certain giied,u.p.tlons
BuBut: finally, and -generally with. respect:toqthe whole of; the
#subsequentriexpenses; he. assoilzied; theysurety.oq nf ngw ol ai
-xolmlexplanation: of this judgment,-the Lord, Ordinary. issued;a
note, stating thatialthough the suretysisiwas.hound: for all the
“ ordinary ¢onsequences.of the oﬂt’ucexglsz;-;blundﬂr,?;,;a,nd although
the meré.wantofchntimation to the. sui',ety,' was not sufficient to
liberaté hiin;3yet, that, there were specialties in the case which
gavel the surety.a claim to. have the expenses. charged against
him modified to the extent defined by his interlocutor.  gdia
10 There were reclaiming . noteson .both sides appealingpfrom
this interldeutor ¢f  the: Lord Ordinary, to.the Second Division
ofothe'-Court: of Session;+and.,on gthe;24th: June,, 1847, that
tribunal pronounced judgment agreeing with the Lord Ordinary
in so far as he had leld .the surety hiablg, for. the,original debt
and interest; birt: -disagreeing. with, his: modification -of the sub-
sequent: expenses;: as'Tto which, the Second Division (being of
opinion' that-the : defence ito :M‘Closkie’s action was not. * reck-
less;? but proper and-reasonable), pronounced a final judgment
against: the surety; chargingy him with the costs.of:the entire
proceedmgs, excepting -those of the first trial. 0
-xAigainst this judgment of the Second Division, and against
the interlocutors of-the Lord Ordinary, in so far as hostile to
the surety, he tendered to the House of Lords the present
appeal SEPTERN t%

e Mr Betlwll and DI r. Stuart Wortley for the Appellant —
13 By the law of Scotland intimation is necessary to fix the
surety with liability. This was decided in M‘Pherson ». Camp-
bell, 19th May, 1825, 1V. Skaw, 21; Fraser ». Andrew, 28th
Jamuary, 1831, 1X. Shaw, 345; Collier ». Wilson, 6th Decem-
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ber, 1836, X Vet Shaw, 196; and in: Clason ¢. Black, 15th Feb-
ruary, 1842, 1V. Shaw, N.S. 743. The Appellant had no
notice of the proceedings. Had he been duly apprized of them,
he would héve settled the matter at once, and prevented further'
expense. It is therefore unjust to saddle him with consequences
which a proper'line of conduct 'on the part of the Respondent
would have averted.*” " - -_‘~*[ R

I1!' The Lord Ordinary has rightly characterized: the litiga-
tion which occasioned all this expense as unnecessary and
“reckless.” The execution was grossly blundered, and ought
not to have been defended.,; .1 .41

Mr.°Rolt and Mry. Anderson for the Respondent.—I. The
cases cited on the other side give no countenance 'to the Ap-
pellant’s contention. On‘the contrary, they favour the ‘Res-
pondent. *In particular, the conclusion to be derived from
Clason v, Black 1s, that intimation or formal notice of the pro-
ceedings was not necessary in such a case as the present.
Collier ». Wilson is still stronger to the same effect. And
Fraser ». Andrew, when rightly understood, is an express
authority in the Respondent’s favour. *: In Allen ». Patterson,
17th June, 1663, Morr. 2088, a similar principle was enforced.
There, a surety for an apprentice who had deserted his duty,
resisted the master’s demand for compensation, on the ground
that intimation had not been served upon him. But the
answer proved triumphant: *“ That there was nothing to oblige
“ him to make such intimation.” Of what use would intima-
tion have been in the present case? The Appellant, when ac-
tually served with notice, did nothing to compose matters. He
kept aloof. He refused to intervene; affected to forget his
bond, and denied his liability. In Brock . Kemp, 20th Feb-
ruary, 1844, VI. New Series, 709, it was decided that parties
injured by the blunders of sheriffs’ officers, are entitled to
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full and complete relief asiagainst their sureties, including all
the consequential damages. -~ S
I1. The defence of the execution was reasonable and proper.
The Respondent was informed that there was. no ‘substantjal
objection to it. He was himself no lawyer, but anyunlettered,,
upholsterer, governed by the adviee of his counsel. Therex-
pense he incurred, therefore, in maintaining the regularity of ,
the execution, was incurred in good faith; and the Appellant
is bound to make him compensation. TR

14¢h August, 1850. Coa il b

Lorp Lanepare.—My Lords, in this case Lord Cottenham
has communicated to me in writing his opinion; and, unders,,
standing that the noble Lord * who; heard the case with him,
concurs in the opinion he £Xpresses, I will now read it to your,
LOrdShJPS o iGtaser o % SR el M

¢ This is a most important case. The orlglnal subJect-ma.tter
“ of dispute was a bill for 20/., which has led to direct and in-
“ direct litigation for the last twenty-four years, the expenses
“ of which appear, independently of this appeal, to amount to
“ 1,000/, and more.. 1t is not ea8y to charge either party ex-
“ clusively wath bemg the cause of so much evil, although the.
« Joss must unfortunately fall upon one, perhaps the least guilty
“ of any.

“The Appellant became surety for Baird, a sheriff’s officer,
“ who having been entrusted with the execution of process upon
“a bill for 20/. against M‘Closkie, the acceptor, by the Res-
“ pondent Struthers, committed a gross blunder which rendered

* From the Journals'it appears that Lord Campbell, 4s well as Lord Brougham),
heard the argument in this case on the 1st, 5th, and 6th-March, 1849, At the
date of the above Judcrment, however, Lord Campbell was on circuit; and it is pro-
bable that ¢ the noble Lord " referred to by Lord L'mada]e, as concurring in the
opinion of Lord Cottenham, was Lord Brougham.
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‘“ the process unavailing, and led to suits by M‘Closkie for sus-
‘ pension, interdict, and damage, to which Struthers and Baird
‘. were Defenders. An issue was directed, which was twice
% tried, and led ultima,tély to a verdict for nominal damages;
““ but M‘Closkie was held to be entitled to expenses.

‘ Before the trial of the issue, Baird died (in September,
“1837), and an attempt was made to substitute his repre-
‘“ gentatives, but those parties having renounced, his interest
‘“ was not represented. But: after the second trial, that is in
‘“ July, 1840, an intimation was made to the Appellant, as a
“ surety, of the proceedings, and calling upon him to relieve the
“ pursuer of all damages and expenses incurred. In answer to
“ which he did not admit that-he had become security, and de-
“ clined interfering. Struthers having been compelled to pay
‘ M‘Closkie’s expenses, and having also incurred his own, pro-
“ ceeded against the Appellant Dykes as surety for the ex-
‘““ penses so incurred, and the repayment of these expenses;
‘““ and the principal interlocutors appealed from are those of the
“ Lord Ordinary of 12th February, 1847, and of the Second
. Diyision of the Court, of the 24th June, 1847, which have
‘““ held that he i1s entitled to what was so claimed, with some
‘“ deductions, which will be presently observed upon.

“ It must be assumed upon the weight of authority, and
‘“ particularly from the case of Clason ». Black, that by the
‘“ law of Scotland, a surety in the situation of the Appellant is
‘“ liable for injury sustained from the conduct of his principal,
‘*“ and from the expenses thereby occasioned, although no,inti-
‘“ mation was made to him of the proceedings from which such
‘““ expenses arose; but such liability would be limited to ex-
‘ penses necessarily or properly incurred; and the surety 1s
‘*.thercfore entitled in proceedings against him to examine into,
“ and question tho necessity and propriety of such expenses.
‘* Upon this ground, the Lord Ordinary found the Appellant
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‘““liable to the expenses generally prior to'the renunciation of
‘the representatives of Baird, with some exceptions arising
“from the nature of the expenses, but not, liable for the sub-
“"sequent expenses. The Second Division of the Court of
“ Session, however, did not support this limitation of responsi-
‘“ bility; but held the Appellant liable to:the expenses, sub-
“ sequent as well as prior to the 7th December, 1838, with the
“ exception of the expenses of the first trial, as they found that
¢ Struthers ought, in point of prudence, to have made intima-
“ tion to the surety, and as the first trial had proved unavailing
“ to the ultimate result of the cause. Now in that first trial,
‘“ the jury had found a verdict for Struthers and against
““ M‘Closkie, and in the second, a verdict for M‘Closkie and
' “ against Struthers, with one shilling damages. If Struthers
“ be entitled to the expenses of this contest with M‘Closkie, it
“ does not appear why, fighting the battle of the officer and
““ his surety as well as of himself, he ought to be deprived of
“ his indemnity as to that portion of the contest in which he
“ was successful; but as that distinction is not complained of
“ in the present appeal, no final opinion is called for upon that
““ point; and the same observation applies to the other matters
“ in respect of which the interlocutors as they stand relieve the
‘““ Appellant from responsibility.

‘“ All the judges recognize the rule as settled, or rather ap-
¢ proved, in the case of Clason ». Black. But the difficulty
“ they appear to have felt arose from the death of Baird pen-
“ ding the litigation with M‘Closkie (in which the expenses,
“ particularly as to the period between the date of the renun-
“ ciation of his representatives, and the intimation to the Ap-
¢ pellant), were granted, with the exception of:the first trial.
“ After Baird’s death, his interest certainly was not repre-
‘“ sented, though after the intimation, the Appellant might, had
“ he chosen, have been sisted in his place; but it is not con-
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“ tended that Struthers; if liable to M‘Closkie for the error
‘“‘committed in the suit instituted by him (and the result of the
*“ trials proves that he was so liable), would not have been en-
“ titled to compensation and indemnity as against the officer
‘ who had committed the error, because M‘Closkie had pro-
“ ceeded against him alone, not making the officer a party, as
. “in Clason ». Black, and Brock ». Kemp; but in fact, the
“ officer was made a party, and after his death, everything pos-
‘“ gsible was done to substitute his representatives in his place.

‘“ The error from which the expenses arose, was complete in
‘“ the lifetime of the officer. The surefy, therefore, was lhiable
“ for the conseq‘uences of it, and the object of the present suit
‘“is to enforce his responsibility. The utmost benefit.which
“ the surety can derive from the officer’s interest not having
‘ been represented, would be the right to question the neces-
‘“ sity and propriety of the expenses; that is, to contend that
“ the damages sustained had not necessarily or properly arisen
“ from the act of the officer. And of this right he has had the
‘“ benefit by the interlocutors appealed from. It appears to me
*“ that they go quite as far as was justifiable in relieving the
‘““ Appellant from portions of the expenses; and I cannot find
‘“ in that portion which remains, any part as to which it can be
‘“ sald with truth, that it was recklessly or improperly incurred.
“ When the Appellant declined to interfere, and denied his
“ hability, he made it necessary for the Respondent so to con-
“ duct his case as to be able at the proper time to negative
‘“ such defence. The other interlocutors appealed from are im-
‘“ material in the view I take of this case, and do not therefore
“ call for any particular observation.

“ Much as it is to be regretted that a liability which might
‘ originally have been met by a payment of something more
‘ than 20/., should have been increased by litigation to the sum
“ for which the Appellant must now be held liable, T cannot see
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“ any ground for relieving him from any part of the hability to
‘“ which the interlocutors subject him, and regret to be under
““ the necessity of proposing that the expenses of this appeal be
‘“ added to such loss. The interlocutors appealed from ought,
‘“ T think, to be affirmed, with costs.”

Interlocutors affirmed, with costs.*

J as. Dopps—THnos. Deans, Agents.

* The above case is reported very fully in the Court of Session Decisions, Second
Series; and will be found under the dates 14th February, 1845, 16th June, 1846,
7th July, 1847, and 10th February, 1848.
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