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tjniob ffshoidsm ’(fin o i ioojcfjj*
;vv rl*u T homas D ykes, 'Appellant. a r f o  gntonCT

Y odt 'to oooL^^^vjie.ii * !vi \-m?ehhiio>t ,‘m eneqxe buc
-  b ,in id l  *U  ’to eno ,(ojuaai

Lialfility^bf a Cautioner or Surety}— 'Where} by reason*of the brunSer  ̂
o f a sheriff*sofficerin executing' diligenc^/ bis1 ̂ mplojj^ris ihvoIVecf' 

8n inRSti^atioiir'and fixed Witfe damages, be may cltiim relief from th‘e 
officer's surety; and it will not avail the surety to show ̂ that he ’

I rrv

*,J had neither'intimation ndr knowledge of the proceeding^. <!
The employer} of' the officer, when sued for damages by the party!in­

jured, may reasonably defend the officer's 1execution? and for the 
• expense of a reasonable defence he will 1 be. entitled bo claim com-

pensation from tM,«nretyMaiJjiroH -io1 Jw Iviot r. at totem  
The surety f in so far as .^ c a n  shp^.tjba^ the^ fence jvas pot̂ . reason-

ab le ,,w ill be free  f r o ^ b i l f t y ^  p y , i. r(t | r =.rfi n O
Practice.— A lth ou g h  the L ords m ay d ou bt the soundness o f  an order<r£{ ,j / ® /  ;«>8 n ,V.iVl$ - •.jfl’.UU i

m ade by  the C ourt below , they w ill not interfere to  correct it, un less-
. ’ •. 1 ■' an . n i?;'1 1;jib .--rmiosoofci oilj fto rna-.

a a L a H  f A  J a  a a  K « t  * h A  A n n A A l  O  1

gI‘ i»du i j 3  o i hoo^j 0/1 arr bm,

DBjV :̂0‘ r : 1«3 dl IL fiJTi; /iol'ixuld a roorho bftPBOU
Y K E S  was surety by bond .for Baird, a • sheriff's,officer,*| 

“  that he, Baird, would leally, truly, and honestly use and exer-, 
cise the office o f  a  sheriff1 s officer to, all and sundry who might 
employ him ;”  and for any damage that might be sustained 

through the negligence, fraud, or informal executions o f  the said 
Baird in his said office, Dykes was by the bond bound to make
reparation. r> i I! ■

 ̂%

Baird was employed by the Respondent Struthers to execute 
a process o f poinding against one‘ M ‘Closkie, and in doing so 
committed a gross blunder, in consequence o f which M ‘Closkie 
brought an action o f reduction, improbation, a n d . damages 
against Struthers and against Baird.

i i  1 \| i j

asked to d o  so .b y  the appeal.
■di> VfM *“ |o . -
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B ot^  Defenders resisted ,th^actJonv ^ d  ̂ maintained^that the 
execution was formal a n d , £egplaj;^pr, at all events, was not 
subject to any material defect.

During the p ro g re ss 'o f  the^ litigation (w hich 'w as very long 
and expensive, considering the insignificance o f  the point at 
issue), one o f  the two D efender^ the^SherifTs officer, Baird, de­
parted. ,this .life: and .the persons entitled to represent him.
r 1 9 J > f l I J ! d  e i f )  l o  r 0  t9 7 9 *  ' « 0 .  )vr  ' \ S V  ‘O S - -

Decem ber,, 1 8 ^ ,  by  a 
d e $ f c a u s q j a n t u m r.assoilzied froiprithe( popclusipns

1 ’ tK o 'J '.**»
, o f r̂ hp,fibelPIf8 0j  e.r. [iavc ion ‘In* ; n&rjs eiyr.

The actioniwas thenrcarried^on against Struthers as; sole D e­
fender^; who o m itted to  give any intimation o f  the proceedings 
to-ithe isuretyji M roDykes. -aio o* £ :a /r

On the1 9 th January, 1840,* an issue was sent for atrial, which 
terminated in a verdict for Struthers$; This verdict,0however,
• * r I .r.-.

inMFebt,u&i,y; 1840, was setaside , and a new trial granted.*
On the 11th July, 1840, a formal intim ation ’ by notarial in­

strument was8given by Struthers to the surety Dykes, apprising
e ^ s i n n  h  j o 9 t i o -  >j  c * r ' , 9 t n r  i  n  ij; vi a  i l

him ol the proceedings, and calling upon him to  compensate 
and make good to Struthers all dam age arising from the de­
ceased officer’s blunder, and all the expense o f  the consequent 
litigation. ^  T d th is  intimation Dykes replied that he had “  no 
recollection o f  being surety for the officer, and that, as he

J * ■
had hot beeh made aware o f the proceedings, the result o f

fthem could not affect him. e
The issue between M ‘Closkie and Struthers was tried again 

on the 23d M arch, 1841, when a verdict was returned for 
M ‘Closkie, with one shilling dam ages; and on the 12th June, 
1841, a judgm ent was pronounced applying this verdict, and 
finding Struthers liable to  M 4CIoskie in costs.

U pon  this, Struthers brought an action against Dykes on 
the ground that he was surety for Baird, and on the ground 
that Baird, having blundered the execution, whereby loss and
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heavy’expen&o had 6oirieP'ti^biirfSiftifch^i''JiDykes was teonse- 
qu^niiy1 bound to make'^de'quriti^reparation.; aoanoqxo ea9dj '? 
an p y k ^  ̂ ut'iiii a/ defence, stating that'as he had never received 
notice o f the proceedings between M'Closkie and Sthithers,&nd

i « « 9

as he was in point 6f'fadt ignorant ro f them till the notarial -in-
• ^

timationJ(it was contrary to justice ‘to charge him with thelex- 
pense o f  a litigation which, had he been apprised o f it in proper 
time, he w0uld«have stopped <at th eou tse t.rrPQ8floo yxcnibio "  
oi He further contended that: Sfcruther6 and Baird ought not to 
have resisted thegaictiOn1 of^M ‘01oslde,^ for that, the blunder
committed in ‘ exefcutihg the process * was gross and ©indefen­
sible. .loiuooheJni eirf ^d houdeb ineize odt ot bodibom mid
m The question crime 'to ’ be1 mainly1 whether Struthers wari, or 
wasinot, bound by law to gitb^hbtice b f theiproceedings<to-the 
surety; and Whether the 'Want' of Ootiee^and the want of know­
ledge, On the part !6 f'th e1 surety,nrel!eved him >from a  respon­
sibility to which he Would Otherwise have been subject™! os ni 
d The Lord OrdiririryriRobert6onV(by an interlocutor bearing 
date’the 12 th - 'February, 184*7, tfbiind That * the litigation car- 
‘dried on by Stiriithertfin^ supportof'the’’ execution^! after the 
“  officer had died unrepresented^ W asB ^ ^ /^ ^ o  He also found 
that Struthers “  was boilnd to havC' inadb the • surety awaro of 
“ the existence of the proceedings; and* that, having made no 
“  such intimation', He was not entitled to'reimbursement of ex-

I • r
“  penses so recklessly incurred. But, inasmuch as the execu­

tion of the process was rendered nugatory1 by the blunder of 
the officer, for whom the surety was responsible, and inas­
much as it was to be presumed that the original debt might 

“  have* boon recovered by virtue o f the process, if that process 
u had been regularly exbcutbdi^hO decerned against the surety 
“  for £ 0 being the amount o f the original debt and interest; 
*^and with respect to the expenses incurred prior to the death 
“ of thk Officii4, rind until tlie decree of the 7th December, 1888,

U
it
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-beheefound that(Struthers, plight have been in honarfify to/mcnx 
“  these expenses; andv'therefp^jrheofountiothe guretyi liable yin 

Bb that?portion b£ the accounts claim ed, undent certain deductions.
BnBut' fitaally, and generally with respeothto^the whole pfj-the

notey stating thatialtkoughjthe sure ty oJftwas bound for, , a l l  ,-the
.j

“  ordinary consequences, o f  the offi;ce^;-blunder9?,iaud although 
the mer&jwantiof8intiimation;to the surety, ,wae;not sufficient to 
liberate hiin ;Jyet, that, there were specialties the case which 
gave'the surety , a  cla im  t a  have the expenses charged against 
him modified to  the extent defined by his interlocutor. 9lrfia 
to There-wore reclaiming notes flQn ;both sides appealingufrom  
this in ter locu tor  <j>f ifche, L ord  Ordinary, to the Second Division 
o fo  th e-C ou rt o f  Session; f  a n d . on Bthe,Li24th Ju n e ,,1847, that 
tribunal pronounced judgm ent agreeing w ith  the Lord Ordinary 
in so far as .h e had h e ld >th e  surety.liable> for, the., original .debt 
and interest; bht> disagreeing, with^ his modification o f  the sub­
sequent expenses; as'ito which, the Second Division (being o f  
opin io^  that-the defence ito iM ^ losk ie ’s action was not “  reck­
less;^ but proper and reasonable), pronounced a final judgm ent 
against the surety y charging/him  with the costs o f  ; the entire 
proceedings, excepting those o f  the first trial.
-X Against this judgm ent o f  the Second Division, and against 
the interlocutors o f-th e  Lord Ordinary, in so far as hostile to 
the surety, he tendered to the H ouse of Lords the present 
appeal. r  ,

cr M r r  Bethell and M r. .Stuart W orthy  for the Appellant.—  
I ) ‘ By the law o f  Scotland intimation is necessary to fix the 
surety with liability. This was decided in JVTPherson v. Camp­
bell, 19th M ay, 1825, IV . Shawy 21; Fraser v. Andrew, 28th 
January, 1831, I X .  Shaic, 345; Collier v. W ilson, 6th Decern-

#
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ber, 1836’ X V f  Shaw, 196; and in Clason i>. Black, 15th F eb­
ruary, 1842, IV . Shaw, N. S. 743. The Appellant had no 
notice o f  the proceedings. H ad he been duly apprized o f  them, 
he would have settled the matter at once, and prevented furtherr 
expense. It  is therefore unjust to saddle him with consequences 
which a proper1 line o f  conduct on tlie part o f  the Respondent 
would have averted.-'" ' ‘  ̂ - fT >

II . The Lord Ordinary has rightly characterized1 the litiga­
tion which occasioned all this expense as unnecessary and 
“  reckless.”  The execution was grossly blundered, and ought 
not to have been defended.; r r, i i i> J vuri

3 fr .rjRolt and M r. Anderson for the Respondent.— I. The 
cases cited on the other side give no countenance fto the A p ­
pellant's contention. O n fithe contrary, they favour the 'Res­
pondent. ÂIn particular, the conclusion to  be derived from 
Clason v. Black is, that intimation or formal notice o f  the pro­
ceedings was not necessary in such a case as the present. 
Collier v. W ilson  is still stronger to the same effect. A nd 
Fraser v. Andrew, when rightly understood, is an express 
authority in the Respondent's favou r.; In Allen v. Patterson, 
17th June, 1663, M orr. 2088, a similar principle was enforced. 
There, a surety for an apprentice who had deserted his duty, 
resisted the master’s demand for compensation, on the ground 
that intimation had not been served upon him. But the 
answer proved triumphant: “  That there was nothing to oblige 
“  him to  make such intimation.”  O f what use would intima­
tion have been in the present case? The Appellant, when ac­
tually served with notice, did nothing to compose matters. H e 
kept aloof. H e refused to intervene; affected to forget his 
bond, and denied his liability. In Brock v. Kemp, 20th F eb­
ruary, 1844, V I . New Series, 709, it was decided that parties 
injured by the blunders o f sheriffs’ officers, are entitled to
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full and qpmplete relief asj* against their sureties, in d u in g  all 
the consequential damages.  ̂ }

I I . The defence of the exeqution was reasonable and proper. 
The Respondent was informed that there w as, no substantial 
objection to it. He was himself no lawyer, but an  ̂unletjtered^ 
upholsterer, governed j by the advice of his counsel. The.i ex­
pense he incurred, therefore, in maintaining the regularity pf^ 
the execution, was incurred in good faith; and the Appellant 
is bpund to make him compensation. iw [ h r ,

■ *  • - *

14<th August, 1850. 1 1 ■■

, Jjprd L ajvguale.— JHy Lords, in this case Lord Oottenham 
has communicated to me in writing his opinion; and, under^, 
standing that the noble Lord * whoj heard the case with him,
concurs ip the opinion he expresses, I  will now read it to  your

 ̂ ' r #

Lordships; intmo: • -.u -  . o ol
“  This is a most important case. The original subject-matter

“  o f  dispute was a bill for 20/., which has led to direct and in­
direct litigation for the last twenty-four years, the expenses 
p f which appear, independently o f this appeal, to  amount to 

“  ;1,000/. and more.. I t  is not easy to  charge either party ex- 
“  clusively with being the cause o f  so much evil, although the 
‘ Moss must unfortunately fall upon one, perhaps the least guilty 
“  o f  any.

“  The Appellant becam e surety for Baird, a sheriffs officer, 
who having been entrusted with the execution o f  process upon 
a  bill for 20/. against M ‘Closkie, the acceptor, by the Res- 

“  pondent Struthers, com m itted a gross blunder which rendered

44

44

44

t4

From the Journals it appears that Lord Campbell, as well as Lord Brougham, 
heard the argument in this ease on the 1st, 5th, and 6th March. 1849. At the 
date of the above judgment* however, Lord Campbell was on circuit; and it is pro­
bable that u  the noble Lord ” referred to by Lord Langdale, as concurring in the 
opinion of Lord Cottenbani, was Lord Brougham.
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“  the process unavailing, and led to suits by M ‘Closkie for sus- 
“  pension, interdict, and damage, to which Struthers and Baird 
“  were Defenders. An issue was directed, which was twice

f

** tried, and led ultimately to a verdict for nominal damages; 
“  but M ‘Closkie was held to be entitled to expenses.

“  Before the trial of the issue, Baird died (in September, 
u 1837), and an attempt was made to( substitute his repre- 
“  sentatives, but those parties having renounced, his interest 
“  was not represented. But after the second trial, that is in 
u July, 1840, an intimation was made to the Appellant, as a 
“  surety, of the proceedings, and calling upon him to relieve the 
** pursuer of all damages and expenses incurred. In answer to 
“  which he did not admit that* he had become security, and de- 
“  dined interfering. Struthers having been compelled to pay 
“  ADCloskie’s expenses, and having also incurred his own, pro- 
“  ceeded against the Appellant Dykes as surety for the ex- 
“  penses so incurred, and the repayment of these expenses; 
“  and the principal interlocutors appealed from are those of the 
“  Lord Ordinary of 12th February, 1847, and of the Second 
“  Division of the Court, of the 24th June, 1847, which have 
44 held that he is entitled to what was so claimed, with some 
“  deductions, which will be presently observed upon.

“  It must be assumed upon the weight of authority, and 
44 particularly from the case of Clason v. Black, that by the 
44 law of Scotland, a surety in the situation of the Appellant is 
u liable for injury sustained from the conduct of his principal, 
44 and from the expenses thereby occasioned, although no T inti- 
44 mation was made to him of the proceedings from which such 
44 expenses arose; but such liability would be limited to ex- 
“  penses necessarily or properly incurred; and the surety is 
“ (therefore entitled in proceedings against him to examine into,
44 and question tho necessity and propriety of such expenses.
44 Upon this ground, the Lord Ordinary found the Appellant

396 CASES DECIDED IN
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44 liable to  the expenses generally prior to  the renunciation o f  
iQ the representatives o f  Baird, with some exceptions arising 
44 from the nature o f  the expenses, but not, liable for the sub- 
“ °sequent expenses. The Second Division o f  the Court o f 
“  Session, however, did not support this limitation o f  responsi­
b i l i t y ;  but held the Appellant liable to  the expenses, sub- 
44 sequent as well as prior to  the 7th D ecem ber, 1838, with the 
44 exception o f  the expenses o f  the first trial, as they found that 
44 Struthers ought, in point o f  prudence, to have made intima- 
44 tion to the surety, and as the first trial had proved unavailing 
44 to  the ultimate result o f  the cause. Now in that first trial, 
u the jury  had found a verdict for Struthers and against 
44 M 4Closkie, and in the second, a verdict for M 4Closkie and 
44 against Struthers, with one shilling damages. I f  Struthers 
44 be entitled to the expenses o f  this contest with M 4Closkie, it 
44 does not appear why, fighting the battle o f  the officer and 
44 his surety as well as o f  himself, he ought to be deprived o f  
44 his indemnity as to that portion o f  the contest in which he 
44 was successful; but as that distinction is not complained o f 
44 in the present appeal, no final opinion is called for upon that 
44 point; and the same observation applies to  the other matters 
44 in respect o f  which the interlocutors as they stand relieve $he 
44 Appellant from responsibility.

44 All the judges recognize the rule as settled, or rather ap- 
44 proved, in the case of Clason v. Black. But the difficulty 
44 they appear to have felt arose from the death of Baird pen- 
44 ding the litigation with M 4Closkie (in which the expenses, 
44 particularly as to the period between the date of the renun- 
44 ciation of his representatives, and the intimation to the Ap- 
44 pellant), were granted, with the exception o f the first trial. 
“ After Baird’s death, his interest certainly was not repre- 
44 sented, though after the intimation, the Appellant might, had 
44 he chosen, have been sisted in his place; but it is not con-

THE HOUSE OF LORDS. 397



398 CASES DECIDED IN

D y k e s  v . Struthers.— 14th August, 1850.

“  tended that Struthersf if liable to M ‘Closkie for the error 
“ •committed in the suit instituted by him (and the result of the 
“  trials proves that he was so liable), would not, have been en- 
“  titled to compensation and indemnity as against the officer 
“  who had committed the error, because M ‘Closkie had pro- 
“  ceeded against him alone, not making the officer a party, as 
“  in Clason v. Black, and Brock v. Kemp; but in fact, the 
“  officer was made a party, and after his death, everything pos- 
“  sible was done to substitute his representatives in his place.

“  The error from which the expenses arose, was complete in
i

“  the lifetime of the officer. The surety, therefore, was liable
1

“  for the consequences of it, and the object of the present suit 
“  is to enforce his responsibility. The utmost benefit. which 
“  the surety can derive from the officer’s interest not having 
“  been represented, would be the right to question the neces- 
“  sity and propriety of the expenses; that is, to contend that 
“  the damages sustained had not necessarily or properly arisen 
“  from the act of the officer. And of this right he has had the 
“  benefit by the interlocutors appealed from. It appears to me 
“  that they go quite as far as was justifiable in relieving the 
“  Appellant from portions of* the expenses; and I cannot find 
“  in that portion which remains, any part as to which it can be 
“  said with truth, that it was recklessly or improperly incurred. 
“  When the Appellant declined to interfere, and denied his 
“  liability, he made it necessary for the Respondent so to con- 
“  duct his case as to be able at the proper time to negative 
“  such defence. The other interlocutors appealed from are im- 
“  material in the view I take of this case, and do not therefore 
“  call for any particular observation.

“  Much as it is to be regretted that a liability which might 
“  originally have been met by a payment o f something more 
“  than 20£, should have been increased by litigation to the sum 
“  for which the Appellant must now be held liable, I cannot see
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“  any ground for relieving him from any part o f  the liability to 
“  which the interlocutors subject him, and regret to be under 
“  the necessity o f  proposing that the expenses o f this appeal be 
“  added to such loss. The interlocutors appealed from  ought, 
“  I  think, to  be affirmed, with costs.”

#

Interlocutors affirmed, with costs*
*

: t * f <
i

J a s . D o d d s — T h o s . D e a n s , Agents.
f
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* The above case is reported very fully in the Court of Session Decisions, Second 
Series; and will be found under the dates 14th February, 1845, 16th June, 1846, 
7th July, 1847, and 10th February, 1848.
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