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not entirely conclusive, and is all the less
so because in a certain aspect the point of
public convenience may prove in a matter
of construction rather a temptation than
a guide. On the other hand, one cannot
peruse the opinions of the learned Judges
in the Court below without feeling how
evenly balanced are the scales which
incline on this sub-section to the one
construction or the other, and I think that
it is in just such a case that a view of the
general scheme of legislation is not out of
place.

It appears to me that some assistance is
obtained on this subject from rule 12 of the
appellant society, which deals with the
subject of nomination by members. This
is one of a body of rules made in terms of
the statute, and it provides that ‘“the
secretary shall keep a book in which he
shall register or record all nominations
made by members. .. to whom such nomi-
nator’s shares (the term ‘shares’ including
for the purposes of this rule loans and
deposits) shall be transferred at his decease,
provided that the amount credited to him
in the books of the society does not exceed
£100.” I do not consider it doubtful that
this proviso as to the amount credited to
the member not exceeding £100 is a proviso
applicable to the time of transfer, and the
time of transfer is to be the decease of the
member. The rule appears to me to stipu-
late quite plainly that the nomination shall
be effective for the purposes of transfer as
at the date of the member’s death, if at
that date the amount credited to him does
not exceed £100. I now put that alongside
of the nomination by Mr Parry in this case,
which was in favour of his son-in-law, in
the language quoted, namely, ‘“to whom
shall be transferred any property in the
society, whether in shares, loans, or
deposits, at my decease.” It would appear,
accordingly, that both the society on the
one hand, and the member, Mr Parry, on
the other, accepted the situation that the
nomination governed the state of affairs
at the date of the latter’s death, if at that
time his property in the society did not
exceed £100.

All this, however, although it also fits in
with the scheme of general legislation,
would still not be conclusive on a con-
struction of the language of section 25
itself. After repeated consideration I am
of opinion that the construction put upon
that section by Farwell, L.J., is correct.
He says—‘1 cannot come to the conclusion
that the word ‘then’ in the section means
anything but ‘at his decease,” and there-

fore I think that in this case the nomi-.

nation must fail for that reason.” When
the section stipulates that a member
may nominate the person to whom his
property ‘‘shall be transferred at his
decease provided that the amount credited
to him in the books of the society does
not then exceed £100 sterling, it does
not appear to me, with the greatest
respect for Vaughan Williams, L.J., to be
legitimate to cite the section with the
omission of those words “to whom his
property shall be transferred at his de-

cease,” and so to be able to read back the
date to that of the nomination itself.
By this process of omission a solution,
of course, becomes easy, but the words
omitted appear to me to be the words
which are crucial. The nomination of a
person to whom the shares, &c., ‘““shall be
transferred at his decease, provided that
the amount credited . . . does not then
exceed £100,” appears to me to fix the
point of time *“then” as the death of the
shareholder. The subject does not admit
of elaboration, but I am glad to think that
this construction, which indeed I regard as
the only legitimate one, is one which mani-
festly squares with the construction put
upon their rights by the society and the
shareholders themselves, and also with the
general legislative scheme as to small
estates to which I have referred. I enter-
tain great apprehensions as to the disturb-
ance of this construction and this scheme,
and as to the hindrance to the simple
operations of payment and withdrawal if
the effect of a nomination be to attach
particular funds and to prevent members
or depositors from dealing freely with their
means unless after execution at each trans-
action of a revocation or a fresh nomina-
tion. In the view which I take I do not
think that the provisions of the statute
warrants such results.

It iswith real regret and much diffidence
that I find myself out of agreement with
my noble and learned friends whose judg-
ments have just been delivered, but I am
of opinion that the judgment of the Court
below should be reversed, and that the
suit should be dismissed.

Judgment appealed from affirmed and
appeal dismissed with costs.

Counsel for the Appellants—Danckwerts,
K.C.—Burgis. Agents—Bower, Cotton, &
Bower, for Aston, Harwood, & Somers,
Manchester, Solicitors.

Counsel for the Respondent—F. W. R.
Rycroft—G. J. Rycroft. Agents—Braiken-
bridge & Edwards, for H. Gilman Jones,
Salford, Solicitors,
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(Before the Lord Chancellor (Loreburn),
Viscount Haldane, Lords Alverstone,
and Atkinson.)

SUN INSURANCE OFFICE v». CLARK.

(ON APPEAL FROM THE COURT OF APPEAL
IN ENGLAND.)

Revenue—Income Tax Act 1842 (5 and 6
Vict. cap. 85), Sched. D—Insurance Comn-
pany—Estimation of Profits—Deduction
for Unexpired Risks.

In estimating the average of profits
of an insurance company assessable to
income tax it is a question of fact
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which is the fairest method. General
Accident Fire and Life Assurance Com-

any v. Inland Revenue (M‘Gowan),
[1908] A.C. 207, 1908 S.C. (H.L.) 24, 45
S.L.R. 681, lays down no fixed rule of
law for such ascertainment.

The appellants contended that in
estimating yearly profits they were
entitled to carry forward 40 per cent.
as a reserve against unexpired risks.
During the three years of which the
profits were averaged for ascertain-
ment of income tax this reserve had
increased by £56,334, making a differ-
ence of £18,778 in the return for the
year. Their contention was upheld
by the Commissioners and Bray (J.),
but the Court of Appeal held that
in the case of the General Accident
Fire and Life Assurance Company v.
M‘Gowan (sup.) a rule was laid down
for the assessment of such profits.

Held that no such rule was laid
down in M‘Gowan’s case, and that
the method of assessment pursued by
the company was in the circumstances
the fairest.

Appeal from the judgment of the Court of
Appeal (CozEns-HaArDY, M.R., FLETCHER
MovuvrToN, and BuckLEY, L.JJ.), reversing
judgment of Bray (J.) upon a Case stated
by the Income Tax Commissioners.

Their Lordships gave considered judg-
ment as follows :—

Lorp CHANCELLOR {(LOREBURN)—In this
case Bray (J.) decided in favour of the
Sun Insurance Company in a very con-
vincing judgment. The Court of Appeal,
while thoroughly agreeing with him,
reversed that judgment solely upon the
ground that they felt obliged to do so by
the decision of this House in General
Accident Company v. M‘Gowan, [1908] A.C.
207, 45 S.L.R. 681. I am very glad that this
appeal has been brought, because no one
could be more surprised than myself at
the view taken of that decision by the
Court of Appeal. Let me endeavour to
explain my reason.

When a fire insurance company is to be
assessed for income tax, the main point
to be ascertained will be what has been
the gain or the loss upon the contracts of
insurance which it has effected in each
of the three years which are taken to make
the average.

If it were practicable, the accurate way,
I suppose, would be to add together the
premiums which the company became
entitled to receive in each year, say
1903, upon contracts made in that year,
and then to add up the losses which the
company became bound to pay upon those
contracts made in 1903, The difference
between these two sum-totals would show
precisely what was the gain of the com-
pany or their loss in respect of the con-
tracts made in 1903.

But this is impracticable, because con-
tracts of fire insurance are made all through
the year, from the 1st January to the 31st
December, and most of them, or at all
events many of them, are made to cover

fire risks for a year, some we are told for
five or six or seven years, from the date
of their making. The premium is paid in
advance. So the result in the way of gain
or loss could not be ascertained as a fact
until after the period of time had elapsed.
Thus it appears that you cannot base the
assessment of income tax upon the actual
facts of the business done and the actual
pecuniary results of it in the case of fire
insurance companies who take single pre-
miums to cover risks for a year or for more
years. This is such a company, and I
believe that nearly all companies are in
the same position. 1f that be so, it follows
that in assessing such fire insurance com-
panies you must proceed wholly or in part
by estimate.

An estimate being necessary, and the
arrivingatit by in some way using averages
being a natural and probably inevitable
expedient, thelaw as it seems to me cannot
lay down any one way of doing this, It
is a question of fact and of figures whether
what is preposed in each case is fair both
to the Crown and to the subject.

In M‘Gowan’s case, to which reference
is made, three methods of estimating these
gains or profits were before the House,
I place first, merely for convenience sake
and not for its importance or value, a
faint suggestion which was made in that
case, and as I understood it was as
follows—It was suggested that each con-
tract of insurance made during a particular
year should be considered separately. If
it had expired, then the actual result
should be taken, whether profit or loss.
If it had not expired, then an estimate
should be made, having regard to the
period unexpired and the degree of risk,
which might be different (in summer and
winter, for example) during that period.
I do not imagine that either the Crown
or the company would seriously desire
such aninquiry. Idonotknowhow many
fire insurances are effected by a great com-
pany within a twelve-month, probably
scores of thousands or even hundreds of
thousands. Such a process, as to the
unexpired contracts, would be minute and
almost interminable. It was rejected
because there was no evidence that it
would be a reasonable way of ascertaining
what was desired.

The second method suggested in that
case was that of merely taking for each
year the sum total of the premiums
received and the sum total of the losses
paid and subtracting the one from the
other, without regard to the fact that the
premiums cover risks running on into sub-
sequent years, and the losses include losses
arising out of contracts made in previous
years. This method is, of course, not pre-
cise or scientific. It proceeds upon the
view that when this is done for the three
consecutive years indicated by the statute
and the figures thus reached are averaged,
afair and reasonable conclusion is attained.

This method was adopted long ago, and
has more than once been the subject of
consideration in courts of law. I can con-
ceive it being unfair either in the



1040

The Scottish Law Reporter— Vol. X LIX. [Sun Tnsyrance Office . Clark,

March 7, 1912,

case of a rapidly increasing or of a
rapidly diminishing fire insurance busi-
ness. It may prove unfair in other cases.
But in M‘Gowan’s case it was not proved
to be unfair. On the contrary, it closely
corresponded with the dividends actually
distributed, and was, upon the facts of that
case, clearly the most accurate and reason-
able of the methods which alone were pro-
pounded for our consideration. Accord-
ingly it was adopted. T think thatitisin
general a good working rule, but no one in
this House has said that it ought to super-
sede the truth if the trath is in conflict
with it in any case.

A third method, similar in principle to
that advanced by the now appellants, was
also considered by your Lordships in the
case of M‘Gowan. This method is to carry
forward annually at the close of the year a
percentage of the premium income in order
to allow for unexpired risks. It has no
pretensions to being precise. I can easily
imagine cases in which an actuary could
show that it was misleading. But if it

comes nearer to the truth than any other’

method in a particular case, I do not
understand why it should not be adopted.
This third method, however, in its applica-
tion to that case, would have meant that
the insurance company was to pay income
tax upon the footing of about £15,000
profits and gains in the three statutory
vears, whereas they had divided dividends
of about £60,000 in those three years, and
there was no evidence and no finding, nor
could there honestly have been, that the
third method worked fairly between the
Crown and the subject.

In those circumstances this House re-
jected the third method, and adopted the
second, but so far from laying it down as a
rule of law, it was expressly pointed out
that the second method was of itself im-
perfect, and though a good working rule
generally, would not be applicableif in any
case it appeared upon the facts to involve
hardship. The headnote in the Law
Reports is not accurate, and the view of
Bray, J., of what the House decided is
accurate.

After this preface, tedious but necessary
in the circumstances, I come to the merits
of the present appeal. Here again there is
a competition between two methods of
estimate. That which I have called the
second is propounded by the Crown. That
which I have called the third is propounded
by the company, who deduct 40 per cent.
of the premiums at the end of each year.
The relevant facts are here the reverse of
what they were in the case of M Gowan.
The third method has been examined by
the Commissioners, and it is stated in the
Special Case to be right in this case. It
was in terms admitted by the surveyor of
taxes before the Commissioners that the
fair and reasonable allowance for this com-
pany to make, if entitled to make any
allowance, was 40 per cent. The surveyor’s
point was that no allowance or deduction
at all ought to be made, because he said that
the proper method according tolaw was the
second method. He did not prove, nor try

to prove, that it was fair in this case, so
that all the evidence and the finding in the
present appeal was in support of the appel-
lants’ contention. In these circumstances
it seems to me quite obvious that the
third and not the second method must be
applied here, for the plain reason that
upon the materials before us it is the fair
and only way presented to us by which
the truth can be approximately attained.

In the hope that it may help to prevent
future misunderstanding, Iwillrecapitulate
my own opinion. There is no rule of law
as to the proper way of making an esti-
mate. There is no way of estimating
which is right or wrong in itself. It is a
question of fact and figures whether the
way of making the estimate in any case is
the best way for that case. Experience
seems to have satisfied courts of law for a
considerable time that the method which
I have described as the second is a useful
working rule. But no one has said in this
House that there is any constraint to
accept it. It may be that the character or
mode of carrying on this insurance busi-
ness may alter or may have altered, and
what was a good method once may become
inaccurate or.even obsolete.

I am equally anxious that your Lord-
ships should not be supposed to have laid
down that the method applied by the Com-
missioners in the present case has any
universal application. If the Crown wishes
in any future instance to dispute it they
can do so by evidence, and it is not to be
presumed that it is either right or wrong.
A rule of thumb may be very desirable,
but cannot be substituted for the only rule
of law that I know of, viz., that the true
gains are to be ascertained as nearly as it
can be done.

I think that this appeal must be allowed.

Vi18coUNT HALDANE—Income tax is im-
posed by the Income Tax Acts upon the
profits or gains (calculated according to
averages) arising from business, certain
deductions being prohibited, especially by
the rules of the cases in Sched. D, none
of whioh prohibitions affect the question
which is raised on this appeal. Tt isthere-
fore necessary to ascertain in the first
instance whether the claim of the Crown
in the present proceedings is confined to
the profits and gains which the statutes
prescribe as its legitimate subject-matter.

The appellants carry on the business of
fire insurance. It has been their practice
to carry forward annually 40 per cent. of
their yearly premium receipts in order
to bring about the correct proportion as
between year and year of the premium
income which hasg to answer to the annual
mcgden'ce of fire losses, on the balance of
which income, over or under the losses
or charges for the year, the profit or loss
attaching to their business depends. If
the Fremlum income were stationary this
would make but little difference as regards
income tax, for a uniform amount deducted
would be carried forward to profit in the
ensuing year. -But the business of the
appellants and their premium income are
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increasing, with the result that the amount
escaping the tax in each year varies pro-
gressively. The Commissioners for Taxes
in the City of London, after examining the
case, were of opinion that the percentage
carried forward in each year was a reason-
able and proper allowance and did not
form part of profits or gains for the year.
The surveyor admitted that he was not
in a position to contest that the percentage
carried forward was accurately estimated,
. but contended that the appellants were
liable in respect of the entire premium
income, on the ground that the Courts had
laid down that no such deduction was per-
missible. A case was stated for the opinion
of the High Court of Justice, and-Bray (J.)
decided in favour of the appellants. The
Court of Appeal reversed his judgment
and decided in favour of the Crown, on
the ground that they were bound by the
decision of this House in the case of the
(Gene;'al Accident Company v. M‘Gowan
sup.).

It is plain that the question of what is
or is not profit or gain must primarily be
one of fact, and of fact to be ascertained
by the tests applied in ordinary business.
Questions of law can only arise when (as
was not the case here) some express statu-
torydirection applies and excludes ordinary
commercial practice, or where, by reason
of its being impracticable to ascertain the
facts sufficiently, some presumption has
to be invoked to fill the gap. Such a pre-
sumption was made in the appeal referred
to, where, as pointed out in the judgment
delivered by the Lord Chancellor, it was
not shown that the percentage deducted
represented the real value of the risks yet
to run and was therefore unearned, and
it appeared further that the company had
actually divided the entire amount with-
out deduction among its shareholders as
part of the profit for the year. In the
General Accident Company v. M‘Gowan it
was, therefore, in the absence of evidence
to the contrary, presumed that the whole
of the premium income received in the
year represented income earned by bear-
ing the risks of the year. It is difficult to
see how, on the materials before the House,
the decision could have been otherwise,
but it seems to me equally clear that the
reason of the decision has no application
where, as here, it has been accurately
ascertained that part of the premiums
is not in the nature of profit earned.
As Bray (J.) puts it, the case is analogous
to one in which if goods are bought their
value cannot be treated as profit without
deducting the value of the liability to pay
for them which the buyer has incurred.
Such cases as Imperial Fire Insurance
Company v. Wilson, 1 Tax Cas. T1,
and Scottish Union and National Insur-
ance Company v. Smiles, and’ Northern
Assurance Company v. Russell, 2 Tax Cas.
551, 16 R. 461, 26 S.L.R. 330, are not, when
carefully examined in the light of what
appears to be the true principle, to be
relied on as authorities for a proposition
which would run counter to the practice
and good sense of the commercial com-

VOL. XLIX.

munity. TheJudgesin the Court of Appeal
appear to have thought themselves bound
to hold that this House had laid down a rule
of law so rigid that, although introduced
for the purpose of supplying deficient
evidence of fact, it must still apply even
where there was no deficiency of proof.
I have come to a different conclusion. I
think that Bray (J.) has interpreted cor-
rectly the decision in question when he
says that if in the earlier case such facts
had been before this House as have been
established in the present case, it would
in his opinion have decided against the
Crown. The present appeal ought, in my
judgment, to succeed.

Lorp ALVERSTONE —This is an appeal
by the Sun Insurance Office against the
decision of the Court of Appeal reversing
adecision of Bray(J.). The question raised
by the appeal is as to the right of the appel-
lant company, in estimating the annual
profits or gains for the purpose of the
Income Tax Acts, to make a defluction
in respect of premiums on policies still
current at the end of the financial year.

The facts are not in dispute. The appel-
lants issue policies for periods of twelve
months and possibly longer. The risks
on these policies run, not from a fixed date,
but from the dates named in the policies,
which may be any day in the year. In
consequence at the end of the financial
year there are invariably a considerable
number of policies still running in respect
of which the agpellants are still under
liability to pay should any loss occur. The
appellants alleged that, inasmuch as the
premiums on such policies cover a period
beyond the financial year, the total amount
of premiums on such policies cannot be
treated as ascertained profits, as the com-
pany may be called upon to pay losses
under and by virtue of the contracts still
existing.

It is not disputed thbat as a matter of
prineiple the claim of the appellants is well
founded. Premiums are not profits or
gains. They are receipts which must be
brought into account, and out of which,
after proper deduction for losses, profits
will acerue. If the actual amount of the
premiums received in any financial year
was substantially constant the assessment
of gains and profits after the second year
would not be affected ; but the business of
the appellants was an increasing business,
and for the three years 1902, 1903, and 1904
the total increase of premium income
averaged £18,788.

The only matter in dispute was the right
of the appellants, in estimating the profits
or gains, to make a deduction in respect of
the outstanding premiums due to increased
business during the three years under con-
sideration. The matter was investigated
by the Commissioners of Income Tax, who
after hearing evidence were of opinion
that the company was entitled to carry
forward a percentage of fire premiums in
one year in respect of unearned premiums
which did not form part of the profits of
the year. It was not disputed by the

NO. LXVI,
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surveyor of taxes that if the company
were legally entitled to such an allowance
he was not in this appeal in a position to
contest that 40 per cent. was an accurate
estimate to reserve, and the Commissioners
found as a fact that in the case of the Sun
Fire Insurance Office 40 per cent. was a
reasonable and proper allowance. It was
not seriously contested by the Attorney-
General that on principle the appellants
were entitled to make some deducvion, but
he contended that as a matter of law no
deduction was permissible in respect of
unexpired risks, and he further contended
that the decision of your Lordships’ House
in the case of General Accident Company
v. M‘Gowan (cit.) had laid down as a
principle of law that no such deduction
could be permitted. With regard to the
justification for such a deduction it is quite
unnecessary to state any reasons. Bray (J.)
and the members of the Court of Appeal
have expressed in the strongest terms their
opinion that some such deduction ought to
be made. The only question therefore
requiring consideration is whether there is
any rule of law or any decision of your
Lordships’ House which prevents the appel-
lants from being entitled to claim such a
deduction.

The question of what are profits or gains
within the meaning of the Income Tax Act
is prima facie a question of fact, and if the
cases from Imperial Life Insurance Com-
pany v. Wilson in the year 1876 down to
General Accident Company v. M‘Gowan
in 1908 be examined, it will be found that
in every case the Courts have treated the
question as one of fact, and have merely
decided whether upon the facts before
them the claim of the taxpayer to make a
deduction in a particular way was justified.
The Attorney-General contended that no
estimate was permissible in arriving at the
amount to be deducted, and he based this
argument principally on the language of
the judgment of the Court of Exchequer
in Imperial Fire Insurance Company v.
Wilson, and the language of the Lord
President in the case of Scottish Union v.
Inland Revenue (18 R. 461), cited in the
judgment of Cozens-Hardy, M.R.; but in
each case, if properly examined, it will be
found that the Court were dealing with a
question of fact, and were only approving
that which in their judgment appeared to
be the best solution of that question, the
method which had been approved in the
case of Imperial Fire Insurance Company
v. Wilson.

Coming now to the case upon which
express reliance was placed, the respon-
dents in their case state that it is governed
by the decision of your Lordships’ House
in M‘Gowan’s case. Inthat case the mode
of estimating the proper deduction put for-
ward by the then appellants was rejected
by your Lordships’ House as being abso-
lutely unjustified upon the facts. See the
judgment of the Lord Chancellor, who
decided that the particular correction
sought by the appellants in that case was
indefensible upon the materials before
the House, and that the method adopted

by the Commissioners was a good working
rule in the then present instance and
generally. But he went on to say that if
in any particular case an insurance com-
pany could show that it worked hardship,
the rule ought to be modified so that the
real gains and profits might be ascertained
as near as may be. It is said that Lord
Macnaghten in his judgment went further,
but I have seen nothing to lead me to
believe that he was purporting to lay down
any rule of law; he was, in my opinion, .
only expressing very strongly his view
upon the facts then before your Lordships’
House.

I adopt the reasoning in the judgment of
Bray (J.), who considered that, properly
understood, the case of General Accident
Company v. M*Gowan was a decision upon
the facts and not on law, and I am unable
to agree with the decision of the Court of
Appeal that your Lordships intended to
lay down any binding rule that as a matter
of law no such deduction could be allowed.
For these reasons, I am of opinion that the
decision of the Court of Appeal should be
reversed and the judgment of Bray (J.)
restored.

LorD ATKINSON—In this case the learned
Lords Justices in the Court of Appeal
apparently considered themselves coerced
by some rule of the law supposed to have
been laid down in your Lordships’ House
in the case of General Accident Company v.
M*Gowan to pronounce a decision repug-
nant to their own sense of right and justice.

Speaking for myself, I feel bound to say,
with all respect, that I find great difficulty
in seeing how, if that case be examined in
a fair and reasonable though critical spirit,
it can be supposed that in it any rule of law
was laid down or anything decided as a
matter of law. Two different practical
methods for ascertaining the profits and
gains of the appellants’ business for the
purposes of the Income Tax Acts were
suggested and insisted upon by the respec-
tive parties in the case. The method
insisted upon by the appellants led, on the
facts, to grotesque results, while that
insisted upon by the respondents, which
was the same as that contended for by the
Crown in the present case, led to compara-
tively accurate and justresults. Thislatter
was proved to be the usual method, and
was considered to be simple, practical, and
easily applied. A third method was sug-
gested which was not practical. Your
Lordships had to choose between the two
practical methods, and you chose that
which led to the just results.

That, however, is a very different thing
from deciding as a matter of law that the
method so approved of was the only legal
method which could be adopted in such
cases, or that deductions were never to be
made from the premiums received on fire
policies in respect of risks unexpired at the
time when the yearly accounts of the
company were made up. A little considera-
tion of one of the most illuminating autho-
rities in the books upon this question of
the mode of ascertaining the taxable gains
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and profits of trading and commercial
businesses, namely, Gresham Life Insur-
ance Society v. Styles (1892 A.C. 309), will
show conclusively that, consistently with
that authority, no such rule could be laid
down as a matter of law. The very nature
of the thing forbids it. That case clearly
decided that the receipts of a business
are not in themselves profits and gaius
within the meaning of the Income Tax Acts,
but that it is what remains of those
receipts after there has been deducted from
them the cost of earning them which con-
stitutes the taxable profitsand gains. Now,
what is the service which a fire insurance
company renders to each insurer in con-
sideration of the premium whichitreceives?
It is only by rendering this service in each
case that it earns these receipts. The ser-
vice consists in indemnifying the insurer
a%a.inst loss by fire during the continuation
of his policy. The company are entitled
to deduct what it will cost them to per-
form that service. In any given case
where a fire occurs, the loss, and therefore
the cost of the service by which the pre-
mium is earned, may and almost certainly
will vastly exceed the premium, but inthe
aggregate of all their policies the agre-
gate cost will of course be much less than
the aggregate premiums. The difficulty
of the position consists in this, that until
the time for which a policy is to remain
effective has expired nobody can tell pre-
cisely how much the service will cost. Yet
until that time has expired the service for
which the company has been paid has
not been completely performed. If the
accounts of the company are to be rendered
before the date of the expiration, then
some division of the premium must be
made and the portion to be appropriated
to the service already rendered ascer-
tained, the balance being appropriated to
that portion of the service which is to be
performed thereafter. I think that the
description ‘‘unearned premium,” which
has been used to describe this latter por-
tion, is a very appropriate and accurate
description.

It is obvious that the eatire premium
cannot in every case be divided in the
same proportions as those into which the
accounting period divides the entire dura-
tion of the policy, because the risk is not
the same for each calendar month or each
season. On the contrary, the risk is admit-
tedly greater in the winter months than
in the summer months, because fires and
artificial light are more used in the former
than in the latter. For instance, if the
31st December be the accounting day and
the policy be effected on the 1st July, it
might be quite right to divide the premium
into two equal portions, one-half being
treated as earned in the year in which the
policy was effected and the other half as
to be earned in the succeeding half-year,
but if the policy were effected on the 1st
October, then it would obviously be unfairc
on account of this greater risk to treat
only one-quarter of the entire premium
as having been earned in the three winter
months of October, November, and Decem-

ber. Having regard, therefore, to the fact
that companies carrying on business of
this kind are, under the decision of your
Lordships’ House, clearly entitled to object
to their receipts being treated per se as
their profits and gains without the proper
deduction having been made of the cost
of earning those receipts, it is obvious that
the amount of the taxable profits and gains
can only be ascertained by some system
of averages or estimation, or by some other
practical rule of thumb based upon experi-
ence and the facts of different cases.

As I understand, Fletcher Moulton,
L.J., is of opinion that some method
might be adopted by which the problem
could be solved with scientific accuracy.
Unfortunately he does not describe in
detail what that method is. It may,
for all that appears, involve such com-
plicated calculations in reference to each
particular policy as to be practicably
unworkable, and certainly it does not
appear to me that it is possible to adopt
any method which does not involve re-
course, at some stage of its processes, to
estimates, averages, or such like things.
If these matters be borne in mind, it does
seem strange that it should have been sup-
posed that it could ever have been laid
down as a matter of law that one method,
and one method alone, could legally be
employed to solve the problem.

I now turn to a detailed examination of
M‘Gowan’s case. If any meaning is to be
given to words, no ingenuity can find in
the judgment of the Lord Chancellor any-
thing equivalent to a statement that as a
matter of law only one rule or method
could be applied to reach the desired
result. On the contrary, he is reported to
have used these words—*‘I think that the
particular correction sought by the appel-
lants in this case is indispensable upon the
materials before us, and further, that the
method adopted by the Commissionersisa
good working rule in the present instance
and generally. If in any particular case
an insurance company can show that it
works hardship, no doubt the rule ought
to be modified so that the real gains and
profits may be ascertained as near as may
be. I am fordismissing theappeal.” That
clearly means this, that the metbhod
adopted by the Commissioners is not the
only method which can be legally adopted,
but is a good working method for general
use, to be departed from where it is shown
to work injustice. Lord Ashbourne said
that he concurred with the Lord Chan-
cellor. That may mean that he merely
concurred in the conclusion at which the
Lord Chancellor had arrived, or that, in
addition, he adopted every word which the
Lord Chancellor had said. I understand
that, according to the practice of your
Lordships’ House, merely concurrence, as
Lord Ashbourne expressed it, conveys the
former meaning, not the latter. Lord
Macnaghten then delivered judgment. It
is contended that his judgment amounts to
a decision that the rule adopted by the
Commissioners is the only rule which can
legally be adopted in such cases to ascer-
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tain the amount of the taxable profits and
ains.

g I do not myself think that a fair and
reasonable construction of his language
leads to any such conclusion, but if I am
mistaken in that view then it cannot be
disputed that the conclusion at which he
arrived (quite unnecessary for the decision
of the case) is the very contrary of that at
which the Lord Chancellor arrived. The
one noble Lord says in effect that the rule
is not a rule of law at all, but is generally a
good working rule, to be departed from
when it is shown to work injustice, and
the other lays it down that it is the only
legal rule, is to be invariably applied, and
can never be departed from whether it
works injustice or not. Notwostatements
could be more irreconcilable. Lords James
of Hereford and Robertson and I myself
then stated that we concurred—but con-
curred with what or in what? I know
that their minds were too logical, and 1
hope that my own mind was too logical, to
agree at the same moment with each of
two contradictory and irreconcilable pro-
positions. 'We must, therefore, either
have considered that the two judgments
must have meant the same thing, or our
concurrence must have been limited to a
mere concurrence in the result arrived at by
both our colleagues without adopting the
precise language of either. It is, I think,
plain that Lord Collins, in his judgment
delivered after our concurrence had been
expressed, did not use any language from
which it could be fairly or legitimately
inferred that in his view the rule ap-
proved of by the Lord Chancellor was the
only rule which can be legally applied in
such cases.

I am, therefore, clearly of opinion that
this case of M‘Gowan is no authority
whatever for the proposition that the rule
adopted so reluctantly by the Court of
Appeal is the only legal rule which can be
applied for the purpose indicated. If the
Court of Appeal considered, as apparently
they did consider, that the case was an
authority for such a proposition, binding
upon them, they were, in my view, with
all respect, entirely mistaken. It was, I
think, quite open to them to approve of
a different method of ascertaining which
would lead to what they considered true
and just results. In this particular case it
is shown upon the evidence that the
method contended for by the appellants is,
in this instance at all events, a better
method, juster and more satisfactory in
its application and results than that in-
sisted upon by the Commissioners. It
should, therefore, I think, be approved of
and applied in preference to the latter. I
accordingly am of opinion that this appeal
should be allowed with costs.

Order appealed from reversed. Respon-
dent to pay to the appellants their costs
here and below.

Counsel for the Appellants—Danckwerts,
K.C.—Bremner. Agents—Dawes & Sons,
Solicitors. .
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Attorney-General (Sir R. Isaacs, K.C.)—
The Solicitor-General (Sir J. Simon, K.C.)
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Revenue.

PRIVY COUNC!L.
Friday, May 17, 1912,

{Before the Lord Chancellor (Loreburn),
Lords Macnaghten, Atkinson, Shaw, and
Robson,)

DOMINION COTTON MILLS COMPANY
AND OTHERS v». AMYOT AND
OTHERS—BRUNET, Intervenant.

(ON APPEAL FROM THE SUPERIOR COURT
OF THE PROVINCE OF QUERBEC.)

Company—Limited Company— Ultra vires
Action—Dissentient Minority.

Action by a minority of shareholders
to restrain the majority can only be
brought on the ground that (1) the
majority has acted wlira vires, or (2)
fraudulently, or (3) so as to deprive the
minority of their rights.

Judgment of the Court below 7re-
versed.

Appeal from the judgment of the Superior
Court of the Province of Quebec(TaIr, C.J.,
and TELLIER, J., diss. CHARBONNEAT, J.),
affirming judgment of DEMERS, J., in
favour of respondents. The respondents,
who were a minority of the shareholders
in the appellant company, brought an
action seeking to restrain the company
from leasing its mills to another company
which had acquired a preponderating
interest in the company.

Their Lordships’ judgment was, so far as
dealing with the law applicable to the case,
as follows :—

LORD MACNAGHTEN—. .. The principles
applicable to cases where a dissentient
minority of shareholders in a company
seek redress against the action of the
majority of their associates are well settled.
Indeed they were not contested at the Bar.
In order to succeed it is incumbent on the
minority either to show that the action of
the majority is ulira vires or to prove that
the majority have abused their powers and
are depriving the minority of their rights.
It would be pedantry to go through the
line of decisions by which those principles
have been established. But ‘there is a
gassage in a recent judgment of this

oard in the case of Burland v. Earle
([1902] A.C. 83), which has the high
authority of Lord Davey, so apposite to
the circumstances of the present case that
it may be useful to cite it at length. “It
is,” say their Lordships, ‘‘an elementary
principle of the law relating to joint-
stock companies that the Court will not
interfere with the interral management of
companies acting within their power, and,
in fact, has no jurisdiction todo so. Again,
it is clear law that in order to redress a
wrong done to the company or to recover



