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DECISION
(As approved by the Appointed Person)



MR HOBBS: | do not think it is necessary to give a |ong reasoned

j udgnment on this issue.

On 11th Cctober 2000 M R A Jones, acting as hearing
of ficer on behalf of the Registrar, agreed to allow into the
proceedi ngs, in truncated form the statutory decl aration of
Jonat han Silverman which had been put forward by the applicant
as further evidence. He gave the opponents seven days within
which to file evidence in reply to the evidence of M
Silverman, if so advised.

I n accordance with what | understand to be the Hi gh Court
practice, and in accordance with what | understand to be the
practice that M R A Jones was subscribing to on that
occasion, the opportunity to serve evidence in reply, if so
advi sed, was not a carte blanche opportunity to revisit the
case and put in evidence of a broad generality dealing with
i ssues in controversy between the parties beyond those which
could properly be said to relate directly to the "Accor
evi dence" given in M Silverman's decl arati on.

Looki ng at the statutory declaration of Law ence Leader
and its five exhibits, which were filed on behalf of the
opponents by way of reply within the seven-day period, | am
clear in ny own mnd that this evidence exceeds by a
considerable margin the latitude which was being all owed by M
R A Jones in his decision on 11th Cct ober 2000.

It is not possible to produce a perfect severance in a

conposite docunent of that which can be regarded as



legitimately directed to "Accor"” and that which constitutes
material which is unacceptable for its digression away from
the "Accor” point raised by M Silverman in his evidence.

| can well understand why on the 24th Cctober the hearing
officer, M Reynolds, took the position that he did. He seens
to have been notivated by a desire to allowin only such
evi dence as the applicant itself was willing to accept w thout
further objection.

In follow ng that course he adopted a process of
severance whi ch appears to have produced a degree of
incongruity. The nost obvious incongruity is the incongruity
of allowing into the proceedi ngs paragraph 4 of Law ence
Leader's statutory declaration but not the exhibit LL1, to
which he refers. That incongruity has, however, been cured at
the hearing before ne on the basis that the applicant has
agreed that exhibit LL1 can be treated as appendant to
par agraph 4 and introduced in evidence accordingly.

It seems to ne that with that adjustnent, the position
adopted by M Reynolds at the hearing on the 24th Cctober, is
substantially correct. It was a decision he took in the
exercise of his discretion. Mreover it was a decision
directed to effective case managenent. |In accordance with the
prevailing practice, an appeal tribunal should be slowto
interfere with a discretionary determ nation of that Kkind.
do not think the hearing officer msdirected hinself in

principle and whil st his decision may have produced a
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pat chwor k of evidence in the formof an abridged version of
Law ence Leader's statutory declaration, which is not perfect,
| do not think it is so unsatisfactory that it cannot be lived
with for the purposes of this opposition proceeding. 1In the
circunstances, | propose to dismss the appeal .

Does anyone want to say anything about costs?
BARTLETT: No, sir.
HOBBS: The costs of this hearing?
MELLOR: Sir, | resist that on the obvious basis that we had
to come to this hearing to achieve the | evel of agreenment that
you outlined in your decision about LL1. We nade it perfectly
clear right back in the notice of appeal, so it has been clear
t hroughout, that we were pointing out these incongruities and
it was open to the applicants to say "OK, you can have LL1
in." They did not. They only did it when put under pressure
at this hearing.
HOBBS: You nmake nme sound a little bit non-human rights in
that respect. | think he was a volunteer rather than a
pressed man.
MELLOR: You have to take a realistic view of what is going to
happen. If you choose to stand on what you perceive to be
your rights and you are not quite successful, then that has an
effect on costs.
HOBBS: You woul d not have been satisfied solely with that, |
t hi nk. 1 ndeed, you were not satisfied solely with that.

MELLOR: Bearing in mnd, we are here and | have al ready argued
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the point. It is not as though | was going to say "Thanks
very much. We can go honme now." It is not, in ny subm ssion

that relevant a point.

HOBBS: All right. So what shall | do about costs?
MELLOR: | cannot in all truthfulness say it is a score draw,
but it is not awn. It is sonmewhere between the two.

HOBBS: Wat do you say?

BARTLETT: | say it is a win, sir. A substantial proportion
of the legal declaration remains out.

HOBBS: | take this view It is an interlocutory appeal in a
procedural matter. The utility of the appeal is in many ways
tied to the utility of the proceedings thenselves. | think
the right course here is to reserve the question of how and by
whom t he costs of this appeal should be paid and i n what
guantumto the decision of the Registrar in due course. In
ot her words, the costs of this part of the procedure will be
treated as costs incurred in connection with the opposition
proceedi ng to which this appeal bel ongs.

MELLOR: Costs in the opposition then?

HOBBS: Effectively, yes. Thank you.





