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In the Matter of THE TRADE MARKS ACT 1994
- and -

In the Matter of Application No. 2323092B in the nane of
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Appeal fromthe decision of M. C. Ham lton, acting on behalf
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(Comput er - ai ded Transcript of the Stenograph Notes of
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THE APPO NTED PERSON: Everyone knows that celebrity sells. It is

therefore not surprising that persons in a position to do so,
should wish to benefit fromthe comercial exploitation of
nanes, devices and i mages which enjoy celebrity status as a
result of their efforts and endeavours.

Appropriate trade mark regi strati ons have | ong been seen
as a way of enabling themto secure such benefits. However,
the path to registration has not been as easy to tread as
applicants woul d have wi shed froma comercial point of view

In the United Kingdomthe Registrar's practice with
regard to the registration of fanmbus nanes is set out in the
following terms in section 21 of Chapter 6 of the Trade Marks
Regi stry Work Manual .

"21 Fanous Nanes Where a fanous name i s concerned
(and where the reputation does not stemfroma trade in the
goods/ services applied for) it is possible that, when used in
relation to certain goods/services, the name may appear to the
average consumer as an indication that the goods/services are
about the person whose nane it is rather than as an indication
that the goods/services are supplied by, or under the control
of , one undert aki ng.

"The Court of Appeal decided that 'Elvis Presley' was
not registrable under the 1938 Act for nenorabilia products in
Class 3: see [1997] RPC 543.

"In the case of Arsenal v. Reed [2001] RPC, Laddie J
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held that the trade mark 'Arsenal' was validly registered
under the 1994 Act, even though it could and had been used by
others in a non-trade mark sense. He concluded that this did
not automatically nmake the trade mark ARSENAL non-di stinctive
for scarves etc. Although Arsenal is the nane of a fanous
football club rather than the nanme of an individual or group
a simlar point arises; namely, whether the nanme of a person
or organi sation which others wish to use in order to
denonstrate their support/allegi ance should be registrable as
a trade mark for relevant goods. The decision in the ARSENAL
case indicates that such protection should not be
automatically refused or invalidated in these circunstances.

"Accordingly, the correct approach appears to be to
consi der whet her the fanmpus nane put forward for registration
is so descriptive in relation to the goods/services for which
registration is sought that it could not be perceived by
consunmers as anything nmore than a description of the subject
matter of the goods/services. The follow ng paragraphs are
directed at the main areas of uncertainty.

"21.1 Media The nanes of fanopus persons or groups nay
serve as trade marks for printed publications, recorded
sounds, films, videos, TV progranmes, nusical or live
performances etc as use of the mark on such goods or services
woul d be likely to inmply some formof control of, or guarantee

from the holder. Consequently, there will not usually be an
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objection to the registration of a fanous nane for these
goods.

"21.1 Mere Inmage Carriers The nanme of a fanopus person
or group is likely to be perceived as nerely descriptive of
the subject matter of posters, photographs, transfers and
figurines. Names of fanous persons or groups are therefore
unlikely to be accepted by consuners as trade marks for these
goods because they will usually be seen as mere descriptions
of the subject matter of the product. OCbjections will arise
under Section 3(1)(b) & (c) of the Act.

"21.3 Badges of Allegiance The name of a fanous
person or group nmay serve to identify the trade source of
badges of allegiance (including T-shirts, mugs, scarves etc)
even if the possibility of other traders producing unofficial
mer chandi se cannot be ruled out. Consequently, such marks
will normally be accepted for such goods unless there is a
particular reason to believe that the mark in question cannot
fulfil the function of a trade nmark, for exanple, the nanes of
sonme nenbers of the Royal Famly nmay be incapabl e of
performing a trade mark function for such goods because of the
wi despread historical trade in Royal souvenirs.

"21.4 Names of Deceased Fanous | ndividuals or Defunct
G oups In these circunstances the name is nore likely to be
seen by consuners as nerely an historical reference to the

subj ect matter of the goods or services, rather than to the
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trade source of the goods. However, each such case nust be
judged on its own facts taking account of the length of tine
that has passed since the person concerned died, or the group
becanme defunct, and the relationship (if any) between the
goods/services in the application and those associated with
the dead person or defunct group. A Team Leader will be

i nvol ved in each case

"21.5 Pictures of Fambus Persons (living and deceased)
and Groups Pictures of fanous persons/groups present simlar
i ssues to fampus nanes. However, dependi ng upon the goods,
they may be nore likely (conpared to a nane) to be taken as
nmere decoration and therefore to |ack a trade mark character
Each case will be judged on its own nerits and a Hearing
Oficer will be involved in each case."

The Registrar's practice and the | egal context in which
it operates were recently considered by M. Richard Arnold QC
sitting as the Appointed Person in LINKIN PARK Trade Mark
(BL 0-035-05, 7th February 2005). | understand that, in the
course of the hearing of that appeal, he invited the appell ant
and the Registrar to consider whether a reference to the
Eur opean Court of Justice might be appropriate in relation to
the points of law arising. Both parties asked himto decide
the appeal w thout nmeking a reference. This he duly did.

Havi ng considered the Registrar's published practice, he

expressed the view in paragraph 68 of his decision that it
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mght, in certain respects that were not material to the case
before him be unduly lenient to applicants.

Sir Al exander Ferguson and those who know or have heard
of himwould not deny that his nanme enjoys celebrity status.

On 7th July 2003, he applied to register the designation
ALEX FERGUSON as a trade mark for use in relation to various
goods and services in Classes 6, 9, 14, 16, 25, 28 and 41. The
Regi stry rai sed objections to registration under sections
3(1)(b) and 3(1)(c) of the Trade Marks Act 1994.

The Applicant subsequently addressed the objections by
dividing the application into two parallel applications under
section 41(1)(a) of the Act and Rule 19 of the Trade Marks
Rul es 2000.

The larger part of the divided request for protection
was covered by Application 2323092A. This proceeded to
regi stration on 9th Decenber 2005. The Applicant thereby
obtai ned registration of the designation ALEX FERGUSON as a
trade mark for use in relation to the foll owi ng goods and
services

"Class 06: Ornanents; ornanments of common netal or
their alloys; figurines; figurines of cormon netal or their
al l oys; trophies; trophies of common netal or their alloys;
signs; signs of common netal or their alloys.

"Class 09: Pre-recorded vi deot apes; pre-recorded audio

tapes; laser read disks for recording and playi ng sound and
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vi deo; DVDs; CDs; CD-ROVs; computer tapes and di sks; records;
recordi ngs of sound or inmages; films; photographic film
teaching, training and instructional filns, videos, DVDs, CDs,
CD- ROVs; and cassette tapes, teaching, training and
instructional filnms, videos, DVDs, CDs, CD-ROVs5; and cassette
tapes all relating to soccer; conputer software and prograns;
conputers; conmputer peripherals; data carriers; electrica
comuni cati ons apparatus and instrunents; el ectronic nachines
and instrunents; video ganes; conputer games; conputer
prograns for playing ganmes; el ectronic equipnent for playing
vi deo and conputer ganes; photographic transparencies;

phot ographic filnms, photographic transparencies and

phot ographic filmnms prepared for exhibition and purposes; and
parts and fittings for all of the above goods.

"Class 14: Precious netals; coins; nedals;
commenorative coins; conmenorative nedals; trophies nmade of or
coated with precious netals and or their alloys; horol ogica
and chrononetrical instrunments; stop-watches; sports
stop-wat ches; wist-watches; sports wi st-watches.

"Class 16: Calendars; playing cards; nagazi nes;
magazi nes relating to football; newspapers; newsletters;

i nstruction manual s; greetings cards; notelets; paper;
cardboard; periodical publications; instructional and teaching
materials (except apparatus); instructional and teaching

materials (except apparatus) relating to football, footbal
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managenent, team nanagenent and notivational skills; record
token cards; gift token cards; stationery; pens; pencils; pen
and pencil cases.

"Class 25: dothing; footwear; headgear; clothing for
men; clothing for wonen; clothing for children; sports
clothing; football strips; shirts; shorts; t-shirts; socks;
sweatshirts; hats; caps; scarves; jackets; tracksuits; ties;
vests.

"Class 28: Ganes; playthings; toys; dolls; sporting
articles; sporting articles for use in the training for and
pl ayi ng of football; bags adapted for sporting articles;
foot bal |l s; shinpads; goal keeper's gl oves; goal posts; goa
nets; tenporary and reduced size goal posts.

"Class 41: Public speaking, public speaking relating to
footbal I, football nanagenent, team nmanagenent and
notivational skills; instruction; coaching; training;

i nstruction, coaching and training relating to football
footbal |l nmanagenent, team managenment and notivational skills."

I think it is inportant to enphasise that the
application was accepted wi thout any requirenent for evidence
as to the capacity of the designati on ALEX FERGUSON to serve
as a trade mark for goods and services of the kind specified.

The bal ance of the original request for protection was
covered by Application 2323092B. This sought to protect the

desi gnati on ALEX FERGUSON as a trade mark for use in relation
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to the foll owing sub-set of goods in Class 16: printed
matter; posters; photographs; transfers; stickers;
decal comani as; stickers relating to football

The Registry maintained its objections to registration
in respect of these goods. It did so for the reasons given by
M. Charles HamiIton on behalf of the Registrar in a decision
i ssued on 23rd Septenber 2005 (BL 0-266-05).

The Hearing O ficer's decision was based on
paragraph 21.2 of the Registrar's Practice relating to Fanous
Nanes and the approach to the eval uation of descriptiveness
and di stinctiveness found in the judgnments of the European
Court of Justice in Case C-363/99 POSTKANTOOR, Case C-191/01P
DOUBLEM NT, Case G 104/01 LIBERTEL, Case C-104/00 COWVPANYLI NE
and Joi ned Cases G 53/01 to C-55/01 LI NDE

He found further guidance and support in paragraphs 65
to 68 of the decision of the Appointed Person in LINKIN PARK
Trade Mark and paragraphs 27 to 29 of the opinion delivered by
Advocat e- General Jacobs in Case C 498/ 01P Zapf Creation AGv.
CH M on 19th February 2004, although the latter case was
wi t hdrawn and t he European Court of Justice was therefore not
required to adjudicate upon the matters in issue after the
Advocat e- General ' s opi ni on had been delivered.

Hi s conclusion that the objections to registration
shoul d be maintained rested upon the proposition stated in

paragraph 12 of his decision: "I believe that the mark of
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this application may serve in trade to designate one of the
essential characteristics of the goods, for exanple, inage
carriers that may be referred to as ' Al ex Ferguson posters'".

He re-affirmed the point in paragraph 19 of his decision
where he said: "In the present case the applicant is seeking
registration of the words ALEX FERGUSON for goods which
include "image carriers'. In all cases the mark ALEX FERGUSON
desi gnates an essential characteristic of the goods since the
mark will be perceived i mediately by potential purchasers as
defining the subject matter of the goods. For exanple, a
poster depicting Sir Al ex Ferguson sold under the mark ALEX
FERGUSON woul d clearly be identified by buyers and sellers as
an ' Al ex Ferguson' poster.™

These observations appear to ne to assune that the node
of use covered by the application for registration would be
use of the designation ALEX FERGUSON as a way of referring to
the character or quality of goods which had been produced for
the purpose of capitalising, in one way or another, upon the
persona of Sir Alex Ferguson. It is, to say the |east,
interesting that no such assunpti on appears to have stood in
the way of the divided application for registration which was
allowed to proceed in Casses 6, 9, 14, 16, 25, 28 and 41

Two further points should be nentioned at this juncture.
First, the Hearing Oficer rejected the suggestion on the part

of the Applicant that the registrability of the designation

10
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ALEX FERGUSON shoul d be assessed on the basis that anyone
using it descriptively in accordance with honest practices in
i ndustrial or comercial matters would have a defence under
section 11(2) of the Act corresponding to Article 6(1) of
Counci|l Directive 89/104/ EEC of 21st Decenber 1988 in the
event that they were sued for infringement of any registration
granted pursuant to Application 2323092B

Second, the Hearing O ficer rejected the suggestion on
the part of the Applicant that the objections to registration
coul d be overcome by restricting the application in Cl ass 16
so as to exclude goods bearing i mages of Sir Al ex Ferguson
He did so on the basis that the European Court of Justice had
decided in paragraphs 111 to 117 of its judgnment in
POSTKANTOOR that it was inperm ssible for a trade nmark
registration authority to register a mark for certain goods or
services on condition that they do not possess a particul ar
characteristic. That outconme may be contrasted with the
practice relating to the inmposition of the so-called "Rolling
Stones™ condition favoured in the United Kingdomin years gone
by.

For the purpose of correlating the mark wi th goods of
the kind it was intended and expected to distinguish, UK Trade
Mark No. 996132 ROLLI NG STONES was registered in Class 9 with
effect from 1lst August 1972 on condition that "the mark shall

when in use in relation to discs and tapes, be used in

11
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relation only to such discs and tapes conprising
pre-recordi ngs perforned, witten or produced by nenbers of
the Rolling Stones group”

On 11th October 2005 the Appellant gave Notice of Appea
to an Appoi nted Person under section 76 of the Act. The
papers for the appeal were subsequently forwarded to nme by the
Treasury Solicitor's departnent. For the purposes of the
screeni ng process envi saged by section 76(3) of the Act and
Rul e 64(5) of the Trade Marks Rules, | |ooked at the Hearing
O ficer's decision and the G ounds of Appeal. On doing so,
formed the view that the appeal raised a question of genera
i nportance as to the basis on which celebrity could be
regarded as an inpedinent to registration (if indeed it could
legitimately be regarded as an i npedinment to registration)
under the harnonised | aw of trade nmarks now operating in the
Menber States of the European Conmunity.

Paragraph 5 of the G ounds of Appeal summarised the
Applicant's main contention in the following terns: "5. The
G ounds of Appeal in this matter are that the Registry's
practice with regard to the registration of the nanme of a
famous person is unlawful as it discrimnates against that
i ndi vidual on the basis of their status, nanely that they are
fanmous and that such discrimnation is contrary to the
provi sions of the European Convention on Human Ri ghts which

were established in English Law by virtue of the Human Ri ghts

12
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Act 1998".

Paragraph 7 referred to Article 1, Protocol 1 of the
Eur opean Conventi on on Human Ri ghts which provides that:
"Every natural or legal person is entitled to the peacefu
enj oynent of his possessions. No one shall be deprived of his
possessi ons except in the public interest and subject to the
conditions provided for by | aw and the general principles of
i nternational |aw "

It also referred to Article 14 of the Convention which
provides that: "The enjoynent of the rights and freedons set
forth in this Convention shall be secured w thout
di scrimnation on any grounds such as sex, race, colour
| anguage, religion, political or other opinion, national or
social origin, association with a national mnority, property,
birth or other status.”

These Articles were said to support the contention that:
"The applicant has been denied the right to enjoy and protect
hi s possessions, nanely his own nane and his reputation by the
unl awful actions of the Registry in that the Registry has
di scrim nated agai nst the applicant on the basis of his
status, nanely that he is a fanmous person, thereby denying him
the protection of the | aw provided through the registration of
his possessions as a trade mark under the provisions of the
Act . "

I nequality of treatnent was alleged on the basis that

13
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t he Applicant had been refused, in circunstances where an
appl i cant who was not fanous woul d have been all owed,

regi stration of the rel evant designation for the goods of
interest in Class 16. There was said to be no objective
justification for the treatnent the Applicant had received.

In support of that contention it was maintai ned that the
rights of third parties with regard to use of the designation
ALEX FERGUSON for goods of the kind specified by the Applicant
were fully protected by the defences to infringenent avail able
under section 11(2) of the Act and Article 6(1) of the
Directive.

There clearly were difficulties in the way of the
Applicant's attenpt to pursue his conplaint about unequa
treatnent by reference to Article 1, Protocol 1 and Article 14
of the European Convention on Human Rights, with or wthout
reference to the saving provisions of section 11(2) and
Article 6(1).

I should at this point briefly refer to the principa
difficulties: (1) The prevailing viewis that in order to
prevent trade marks from being inproperly registered, the
grounds for refusal of registration should be applied
i ndependently of the defences that night be available to
traders accused of infringenent: see, for exanple, the
judgnent of the ECJ in Case C-404/02 Nichols Plc v. Registrar

of Trade Marks at paragraphs 31 to 33.

14
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(2) Article 14 of the European Convention on Human
Ri ghts does not prohibit all discrimnation. It prohibits
discrimnation only in certain respects and on certain
grounds. The scope of Article 14 is restricted in two ways:
first, it sets out a restricted list of the matters in respect
of which discrimnation is forbidden. They are the enjoyment
of the rights and freedons set forth in the Convention
Second, it has a restricted list of the grounds upon which
discrimnation is forbidden. They are any ground of the kind
specified "or other status"”. These considerations are
exam ned in the judgnments of the House of Lords in R (on the
application of Carson) v. Secretary of State for Wrk and
Pensi ons [2005] UKHL 37 (26th May 2005).

(3) There is roomfor debate as to how broadly or
narrowm y the concept of "status" should be construed in
accordance with the neaning to be attributed to it for the
purposes of Article 14: see, for example, Francis v.
Secretary of State for Wrk and Pensions [2005] EWCA Civ 1303
(10t h Novenber 2005) at paragraphs 20 to 28 of the judgnent of
Sir Peter G bson

(4) Subject to the outcome of any appeal to the Gand
Chanmber in the case of Anheuser-Busch Inc. v. Portugal
(Application no. 73049/01), in which judgnent was delivered by
t he European Court of Human Rights on 11th October 2005, it

appears to be settled that an application for protection of a

15
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trade mark by registration is not eligible to be regarded as a
possession for the purposes of Article 1, Protocol 1 of the
Conventi on.

It seened likely to ne that the Applicant's appea
woul d, in the light of considerations such as these, boil down
to the question: Wiy was he refused protection and was he
legitimately refused protection on that basis? Fromthat
poi nt of view, the appeal would depend upon the correct
approach to the assessment of "celebrity" in the context of
absol ute grounds for refusal of registration. In particular
it would put the spotlight on the correctness or otherw se of
i mbui ng the goods or services specified in an application for
registration with content or character linked to the celebrity
of the mark put forward for registration

| therefore sent a Notice to the Applicant and the
Regi strar in the following terms: "1. | have read and
considered: (1) the decision issued by the Registrar's
Hearing O ficer M. Ham lton on 23 Septenber 2005
(BL 0-266-05); (2) the Notice and G ounds of Appeal filed on
behal f of Sir Al exander Chapman Ferguson ('the Appellant') on
11 Cctober 2005; and (3) the Registrar's approach to the
exam nation of 'Fanpbus Names' as set out in section 21 of
Chapter 6 of the Trade Marks Registry Wrk Mnual .

"2. 1 also note that in LINKIN PARK Trade Mark

(BL 0-035-05, 7 February 2005) at paragraph 68 the Appointed

16
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Person (M. Richard Arnold QC) said: "M conclusion is that
paragraph 21.2 of the Wbrk Manual represents a correct
application of the law as it presently stands. For the
reasons | have given, | amless sure about paragraphs 21.1 and
21.3; but if they are wong it is because they are unduly

| enient to applicants, which does not assist the present
applicant.’

"3. It appears to me that the Registrar's practice, the
decision in the LINKIN PARK case and the decision in the
present case conformto the view that a nanme is prim facie
unregi strable as a trade mark for goods of a kind that may be
designed: (1) to serve as nenentoes or souvenirs of the
personage(s) or event(s) signified by the name in question; or
(2) to inpart information (in verbal, non-verbal, visible or
audi bl e form about the personage(s) or event(s) so signified.

"4, The nore fanmous the personage(s) or event(s), the
more likely it is that there will be a market for such goods
and the less likely it is that the name will be regarded as
acceptable for registration in relation to goods of that kind
on the basis of the approach currently applied by the Registry
in the United Kingdom

"5. Recent exanples of refusals on the basis of that
approach are: DI ANA PRI NCESS OF WALES Trade Mark [2001] ETMR
254; LINKIN PARK Trade Mark (above); and AMBERLEI GH HOUSE

Trade Mark (BL 0-258-05, 16 Septenber 2005).

17



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

"6. It is not clear to ne that the sanme approach is
applied in the Cormmunity Trade Marks O fice (cf the
Cancel I ati on Di vision decision of 28 Cctober 2005 in Case 968
C 002047843 Ferrero oHG nbH v. Federation International e de
Foot bal | Association) or in other Menber States.

"7. | do not consider that the observations in
par agraphs 27 to 29 of the Opinion delivered by Advocate
General Jacobs in Case C-498/01P Zapf Creation AGv. OHM
[ 2004] ETMR 67, p.964 resolve the question whether the
approach applied in the United Kingdomis too strict, too
I enient or substantially correct in terns of the requirenents
of Conmunity | aw

"8. That question appears to nme to be a question of
general inportance. | believe that it arises for
determ nation in the context of the present appeal. |
therefore wish to receive representations fromthe Appell ant
and the Registrar as to whether the appeal should be referred
to the Court under section 76(3)(a) of the Trade Marks Act
1994 or whether there should be a request for guidance on
interpretation fromthe European Court of Justice under
Article 234 of the EC Treaty with a stay of proceedings in the
meanti nme.

"9, A prelimnary hearing to consider these matters
wi |l be appointed through the usual channels. At that hearing

the Appellant and the Registrar will also be invited to nmake

18
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representations as to whether |1 should give any directions
under Rule 57 of the Trade Marks Rul es 2000 for the provision
of information as to the approach adopted by the Conmunity
Trade Marks OFfice and/or other Menber States in relation to
the matters identified in paragraphs 3 and 4 above."

The hearing to consider these matters was schedul ed for
20th March 2006. |In advance of the hearing | received
skel etons of argunment fromthe Appellant and the Registrar.
The Registrar's skeleton was the first to be received. It
i ndi cated that the Registrar's approach to registration was
nmore |liberal than paragraph 3 of my Notice woul d suggest. It
drew attention to the difficulties involved in the appellant's
decision to concentrate on Article 14 and Article 1,
Protocol 1 of the Convention in his grounds of appeal. 1In the
absence of anendnent to the G ounds of Appeal, the Registrar
consi dered that there was no sufficient reason for pursuing
any of the avenues for determ nation mentioned in paragraphs 8
and 9 of nmy Notice. The Registrar acknow edged that a point
of trade mark | aw of general inportance mght arise if the
Grounds of Appeal were anmended so as to present the
di scrim nation argunent on a broader basis. In that event,
t he approach preferred by the Registrar would be a reference
to the European Court of Justice under Article 234 of the EC
Treaty. The utility of inquiring into the practice followed

by the Community Trade Marks O fice and at the national |eve

19
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in other Menber States was doubted on the basis that it was
likely, in the context of the hypothesised point of general
i nportance, to reveal a diversity of approach and thereby
rai se nore questions than it answered.

As an exanple of that, the Registrar referred to a copy
of a case report of Ferrero et al's Application v. FIFA (3
August 2005) in which the German Federal Patent Court upheld
the cancellation of FIFA's trade mark in Germany for "nedia
products” on the ground of descriptiveness. This contrasted
wi th the decision of the Cancellation Division of the
Community Trade Marks O fice referred to in paragraph 6 of ny
Not i ce.

The Applicant's skel eton opposed the proposals
identified in paragraphs 8 and 9 of ny Notice. It did so on
the basis that the Appointed Person was sinply being asked to
apply the Registrar's practice on Fanous Nanmes and the
decision in LINKIN PARK Trade Mark in accordance with the
provi sions of the Human Rights Act 1998 and that this gave
rise to no point of |law of general inportance or any point on
which it would be useful to inquire into the practice either
of the Community Trade Marks Office or at the national |eve
in other Menber States.

It was submitted: "That the determ ning question in this
matter is whether the trade mark application is a possession

under English law. " The judgnent of the European Court of
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Human Ri ghts in Anheuser-Busch Inc. v. Portugal was said to be
merely persuasive on this point. It was submitted that the
di ssenting judgnment in that case shoul d be regarded as correct
so far as the position in the United Ki ngdom was concer ned.

These positions were confirmed at the hearing before ne.
In particular, it was confirnmed on behalf of the Applicant
that he accepted the correctness of the Registrar's practice
on Fanpbus Nanes and of the reasoning of the decision in the
LI NKIN PARK case and that both had been correctly applied by
the Hearing O ficer in the decision under appeal subject only
to the question whether due regard for the provisions of the
Human Ri ghts Act should have led himto accept the rel evant
application for registration. There would, accordingly, be no
anendnent to the Grounds of Appeal and no presentation of the
di scrim nation argunent on the broader basis that | had
foreseen when considering the papers for the appeal

Havi ng re-consi dered paragraph 3 of nmy Notice in the
light of the Registrar's comments, | remain of the viewthat
it does indeed identify the basis on which registration is
refused in cases where an application is rejected in
accordance with the published practice, notw thstandi ng that
the published practice may be applied with a greater degree of
| eni ence than would be the position if the underlying
proposition was carried to its ultimate concl usion

However, it is unnecessary for nme to go any further in
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relation to the prevailing practice. The Applicant's appeal
is confined to the points on the Human Rights Act | have noted
above. There will be no broader basis of attack on the
Hearing Oficer's decision. It is no part of the role of a
judicial tribunal (especially an appellate tribunal) to raise
arguments for presentation by professionally represented
parties in adversarial proceedings. That was recently and
enphatically re-affirned in the judgnent of the Privy Counci
on appeal fromthe Court of Appeal in Guernsey in The
President of the State of Equatorial Guinea and Another v. The
Royal Bank of Scotland International and O hers [2006] UKPC 7
(27 February 2006). |In the result, there will be no further
action of the kind envisaged in paragraphs 8 and 9 of ny
Notice and the appeal in the present case will, in due course,
be listed for hearing in the ordinary way.
APPO NTED PERSON: That is the judgnent that | indicated to
you the other day | would deliver explaining ny reasons for
deciding as | did. What | would intend to do nowis to
arrange for this appeal to be listed in front of one of the
ot her Appoi nted Persons, since, in a sense, | have had a go at
it already. That will be notified to the Registrar and the
Applicant through the usual channels in the ordinary way.

I amnot sure that there is anything el se we need to
di scuss, but if anybody wants to raise it, please do so now.

FIDDES: No, | do not have anything to raise at this tine,
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sir.

MR JAMES:

Nor do |

THE APPO NTED PERSON:

Thank you very nuch.

proceedi ngs for today.

MR, FI DDES:

Thank you,

sir.
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