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THEIR Torvdships entively concure with
lonmed Judge of the Cowrt belose. that Hils
anit bromght after very great, awd  pevliops
sirnble delay. that if it were (nestio i apednyl-
senee it is entitled to ne mdoluence, and hat
rishits of the Plaintdf, and the velief swhich oo i
aiven to him. onght o he earelally seruting
that that which he s entitled too and onl;
shoulds nnder the cirenmstances of the o
eranted.  But having said rhas their Loyds
not prepared o assent to the view ko
learned Jodge in the Court helow, that an exeou-
tor, enming even after the delay which |
plage in the present case, nud asking fo b
acconnts taken in which hie has boen the recciving
party. is to be deprived of his right to lave . th
aecounts taken, und of having it ascertaing

for all, what his liability s an sccountitig ety
is, merely from the lapse of time that has b o
place.

So fur, therefore, as the perstual estire i con.
corned, and s the [msiliun ol the .\E"._I- Hant, 2=

exeoltor, or executor of an eseentor, 4 coneeeiol,
their Lordshkips think that, notwithsmagdine o
delny, the Appellant is entitled. as n wmater o
rigrhit, 1o have the aecount of the personul «stu
off the testator taken, and to have it acortuined

whether, upon those accounts, he is a duebtor o
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creditor of the estate. Their Lordships think that
to be the right of the executor upon the statements
made in his own complaint, and not denied; but
they think that right is strongly fortified in the
present case by the fact, that the residuary legatees,
the persons with whom he is to be in account,
themselves admit and assert that his accounts have
never been settled ; and further, that if they were
properly taken, a sum would be found due from
him to them. So much as regards the personal
cstate.

As regards the real estate, their Lordships are
of opinion, that it being asserted and sworn to on
the part of the Appellant that Robertson, who
was the executor under the Will, and who appears
to have been mentioned as a guardian of ‘the in-
fants in respect to the devised property, although
a legal guardian he could not be made by will;
and it being stated that he had cntered into pos-
session of the real estate, and received the rents
and profits of it, and this not being controverted
by the Defendants, but, on the contrary, being
insisted upon by them, and it being stated by them
that he is accountable in respect to those receipts,
their Lordships are of opinion that the accounts
should extend to the receipts of rents and profits
in respect of the real estate and to the dealings of
Robertson in respect to the real estate, for the
purpose of ascertaining whether upon that account
also any sum is due from or to Robertson or the
Appellant.

Their Lordships vbserve that the Petition seeks
to raise the question whether Robertson or the
Appellant is not entitled to a charge upon the
real ostate in respect of any sum that may upon
one or both of these accounts be found due to him.
Their Lordships do not consider that they are in a
position to decide that question. The Will may
have been referred to in the procvedings in the
Court below; it has not been formally placed
before their Lordships. But, in addition to that,
their Lordships consider that that is o question
which may be affected by the law of’ the Island;
and they do not find that this point has been taken
notice of specifically by the learneil Judge from
whose decision the Appeal procecds.

Their Lordships will, therefore, humbly recom-




mend o Tler Majesty that in place of the Onder
dimmissine the =uit 1 the Court I low, *tlusge
otteht to be an aceome of the personal estate of
the testator received by Robertson or the \\llgusl-
kit anil af rlieir 14]-1-'li-'_':uillu thoyoof, and whi lior
any andavhat sum i due to or from the Appellmt
as pxecnioy of Robertson 1 l‘-_'ﬁlu_'(.‘l theweot, amd
also an account of the rents and profits. of the feal
estate of the testator received by Robestson or the
\ppellant, and of their application thereof: and
af the dealings of Robertson i respeet of the veal
estate, and whether any and swhat suih 15 tle tho o1
from the Appellaot as executor of Robertson it
vespect theveof.  Their Lordships think that there
should b an mquiey whether any debts or legacies
are wnpaid, in plaee of the ordinary general account
of debts and leeacies, und whether any personal
estate is ontstandine,  They propose, then. to
coserve further consideration and costs in the
Conrt below. and  in partienlar - the goestion
whether the Appellant, as execntor of Robertson,
is entitled to any len on the real estate in respect
of any sum which may be found due in vespoct of
the dealings with t(he real estate.  And their
Laopdships will opder that the eosts of the Ap-
pellant: amd of the Respondent du this appeal
chould Be mude costs in the ganse in the Court
below,  Perhaps it is hetter fo- mu ntion—it will
i]ll]ll'l[ he observed from \\ll:li I have siitl-- that
their Lomdships desire the aceount to be taken in
the form which T have stated. and they do not pro-
pose that the recorded acconnts shoulid be taken s

settled necounis in any way between the partics.
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