(Corrected Judgment.)

Jedgment of the Lords of the Judivial Committee of
the Privy Couneil on The Appeal of Thurbira and
another v. Stewart and another, from the Supresne
Court of the Colony of the Cape of Govd' Hope |
delivered the 26th Tanuary, 15T1.

Present :—

Lorp Cainns.

Sm James W, Conviee.

Juvnee or mar Avymimanry Covrr.
Sz Joserm Narren.

THE first question which arises in this Appeal
is one of very eopsiderable eonsequence fo the
Colony from which the Appeal eomos, namely. whe-
ther the sixth section of the Placaat of the Fmporar
Chavles of 1540 is or is not in foree in the Colony.

Now, in determining that question, their Lord-
ships have nothing whatevier to do with the policy
of the Plicsat, or with the expediency of retuin-
ing or not retaining it as part of the low of the
country. Their function is only to determine
whether 1t is part of the law at the present
time. The sixth section of the Placaat contains
provisions which, sccording fo our ideas on the
subject, are obviously of a kind entirely adverse
to the principles upon which similar laws in this
country have been passed. Nothing to us can
appear to be more unjust than to make void dond
fide provisions on hehalf of a wife and children,
entercd into before marriage. Nothing to our ideas
can be more inconsistent than an ordinance which
would make void the provisions made under such
circumstances for the wilt, and leave those made
for the children untouched ; nothing, aceording to
our ideas, can be so unfiecessary ns an ordinance
containing provisions of that kind, extending, as
it is suid this ordinance would extend, to the case of
non-traders as well as to the case of traders.  But
with those considerations we have at present nothing
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whatever to do. They are considerations: for the
Legislature which exists in this Colony, and which
hag the power, if it is so minded, to put an end to
this ordinance, if it is now part of the law of the
Colony.

Now the Placaat to which I have referred is one
containing a great number of heads; we are told
that there are upwards of one hundred heads or
divisions in the Placaat. Of the heads which we
have seen of the Placaat, some, upon the face of
them, have clearly come to an end from their very
nature, and are no longer applicable. One of them
which has been referred to in the argument has been
repealed by a modern statute in the Colony. These
heads, however, are distinct in their nature and in
their character. The Placaat is more in the nature
of a code of law than of a statute upon one parti-
cular branch of law. It may well be that the fate
which has attended one division of the Placaat
may be altogether different from that which has
attended or should attend another division of the
Placaat. The sixth division provides for the case
of settlements made in consideration of marriage.
It is not mnecessary to read it at length, as it has
been so frequently read at the bar. Beyond all
doubt this sixth division of the Placaat formed a
part and a prominent part of the law of Holland
at the time of the settlement of this Colony. It
is found mentioned and explained in all the in-
stitutional writers on the Dutch Roman Law of
the greatest authority, beginning with Grotius
and ending with Van der Kessel. It had be-
come annexed to, or perhaps I might say, incor-
porated into the Dutch Roman Law which then
prevailed with regard to the eessio bonorum, and
indced into any proceeding under that Dutch Ro-
man Law for the administration of assets. It
pointed out the mode in which, as regards claims
under marriage settlements, the assets of those who
had made those settlements ought to be adminis-
tered.

The question arises then, when the Colony of the
Cape of Good Hope was settled, was or was not
this sixth section of the Placaat part of the body of
Duteh Law carried by the Colonists into their new
settloment ? Now, that is a question which always
is one of difficulty. A passage was read to us from
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Mr. Justice Blackstone’s Commentaries, which
slates, with regurd to the case of Englich Colonists,
that they earry with them so much of English luw
as is upplicable to their own situation. Dut wpon
that statement the observation of Lord Cranwaorth
is woll “‘ul‘[]l_\’ of r:_'petiﬁnn, '“'hl'.fl‘. in tha ease of
Wiicker v. Hume, before the Iouse of Lords in the
seventh volume of the House of Lords Cuses, he
says, ¢ Nothing is more difficult than to know
* which of our laws is to be regarded as imported
‘“ into our Colonies ;” and, adverting to the expres
gion ‘““laws adapted to the situation of the Co-
lony,” Lord Cranworth puts this question: **Who
“ig to decide whether they are adapted or nap?
“ That is a very diffienlt question.””  But in this
particular case their Lordships consider that the
difficulty is not so serious as in many other ceses it
has been found to be. It is to be borne in mind
that the first possession of the Cape of Good Hupe
by the Dutch was connected with, if not mainly with
a view to, the greater enjoyment of their Indian
possessions.  The Duteh at that time were a com-
mereial pation, and their sottlements in the Tast
Indics were of a commercial churacter. In the
middle of the seventeenth century, when the por-
manent settlement of the Dutch at the C:llu of
Good Hope was made, und when the Town of Cape
Town was founded, it is searecly possible vot to
believe that the Duich .'mli-'ip-.al-"] that this Colbny
would become a commercial station halfway between
their own eountry and their Fast Indian possessions,
and that it would be a place where or from which
trade and commerce would e carriod o Under
those circumstances it is diflicult to imagine that,
not enacting in the Colony any new or special
Bankrupt Statute of their own, they would do
otherwise than intend to earry, and suppose they
had carried to the Colony the Bankruptey Law
which they possessed in their own country ; and
into that Bankruptey Law, as 1 bave already
stated, the sixth provision of the Ilacaat of the
Emperor had of necessity inserted and adapted
itself in the administration of the estates of bank-
rupts.

Their Lordships, therefore, nre of opinion (hat
this wonld be, and was, a part of the law of Hol-
land. carried along with them by the Colonists into




4

their new settlement. Beyond all doubt this
Placaat must have been known from that time for-
ward in the colony. Their Lordships cannot adopt
the expressions which have been used, that the sixth
division of the Placaat was one that was unknown
in the Colony, and never heard of till compara-
tively modern times. It was, as has heen said, re-
ferred to. by all the Institutional writers which
were the Institutional writers in use in the Colony,
and appealed to in the Colony upon all questions
of Dutch Roman Law. It is especially referred to
in one of the latest Dutch Institutional writers,
Van der Kessel, in his Book of Theses—a book
in use again in the Colony, and it appears reprinted
in the Colony for the use of the Colony. More-
over, another- portion of the Placaat, as I have
already said, was repealed by express Statute in the
Colony, and, therefore, the Placaat, as a whole,
cannot have been unknown in the Colony.

It is scarcely to be supposed that as regurds In-
stitutional writers, if what was laid down by the
Institutional writers of Holland in use in the Colony
was not accepted in the Colony, and if a different
practice obtained with regard to marriage settle-
ments from that which they describe, some trace
would not be found of Institutional writing in the
Colony, or of some of the Dutch books in the
Colony reprinted there, taking notice that this
which was referred to by the Duteh Institutional
writers, was not accepted in the Colony as part of
their practice.

It is said, however, that in point of fact the sixth
division of the Placaat has never been applied in
the Colony, and that the praetice in the administra-
tion of assets has been at variance with, and con-
trary to, that which would have prevailed under
that division of the Placaat. Now, it is sufficient
to say on that head, that no evidence whatever of
those statements has been adduced. It lay upon
those who make the assertion to establish it. It
is impossible to think that if a contrary practice
bad provailed in the administration of assets, some
proof could not have been given; and none has
been given in this case.

As regards decided cases, their Lordships find that
in the year 1856, in the Chiappini case, the sixth
division of the Placaat was referred to and made
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the ground of decision. From that decision there
was no appeal, and it is somewhat remarkable that
one of the learned Judges states that that decision
ereated great surprise in the Colony, and great
censternation among the mercantile ¢lasses in the
Colony ; and it may, perhaps, be matter of surprise
that o sottlement exeeuted, as the settlement in the
case now before their Lordships was exvcuted in
the yoar 1863, was under those oiremmstances made,
as it appears to have been made, i ignorance of
a Statute, of a Placaat, the enforcement of which
had created so much astonishment in the Coleny.

Their Lordships, thevefore, upon this first part of
the case cannot do otherwise than arrive at the eon-
clusion at which the majority of the learned Judges
in the Colony arrived, that whether this division of
the Placaat be, as a matter of poliey, expedient or
inexpedient, it is (subject to amy effect up onit
which the Coloninl Insolvéney Act may have) part
of the law of the Colany at the present timae

We have next to econsidor what is the meaning
of this Placsat; and, in the fisst place; does it
inelude all spouses, no matter where the marriage
may have been eelebrated, and no matter what the
dowmieil of the spounse at the time of the marriage
may have been? As regards the power of any
conntry in the matter of legislation, there is no
reason whatever why it sheuld not include all
spouses,  The Placaat points to a course of distri-
bution of assets in a eoncursus of ereditors, and the
proper ovder and priovity of distribution of assots is
always a matter for the ler jord, and the country
whare the distribution takes place always claims to
itsolf the right to regulate the epurse of distri-
bution. We may remember that in our ewn
country in a Bankvuptey taling place in England,
eand in the administration in England of assels
under a DBankruptey, we should pay speeislty and
simple contract debts equally, even although the
country in which one of the debts was eontrapted
might recognize the distinotion: between these two
clusses of debts, and give a priority to specislty
debts over simple contract deébts.  In like manner,
in other cases less important, we give a priovity to
certain classes of ereditors, such as those claiming
for wages, these clniming for rent, those eclaiming
on behall of Friendly Societies—we give to them a
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priority over other creditors of the bankrupt, even
although those other creditors might be such by
reason of contracts entered into in foreign countries,
where the domicil of these creditors, and, perhaps,
of the Bankrupt might be situated, and where no
such priority might be recognized. We take no
notice of the origin of the debts of other creditors;
we take upon ourselves the right of regulating in
those instances which I have mentioned the appli-
cation of the assets.

Well, then, it being within the customary power
possessed by all countries of legislation, are the
words of this division of the Placaat large enough
to include the case of all spouses? Their Lordships
are of opinion that they clearly are sufficiently
large. The 6th Section states that ¢ whereas many
¢ merchants tuke upon themselves to constitute in
¢ favour of their wives large dowers, and excessive
¢« gifts and benefits upon their property, as well in
¢ consideration of marriage, as to secure their pro-
“ perty, with their aforesaid wivesand children, and
¢ afterwards are found to become insufficient to pay
“and content their creditors, and wish to have
“ their wives and widows preferred before all cre-
¢« ditors, to the great injury to the course of com-
“ merce; we will and ordain that the aforesaid
“ wives, who henceforward shall contract marriage
“ with merchants, shall not be entitled to pretend
“ to have or receive any dower, or any other benefit
¢ on the property of their husbands, or to take part
“ and share in the acquisitions made stante matrimo-
“ 7o by the husbands.” There is no reason in the
ordinary course of legislation why the words should
be confined. The words are themselves of the
largest and most general description, and their
Lordships find no ground upon which they ought
to be confined.

It was said, indeed, that there was a stipulation
at the end of this division, rescrving to wives and
widows their right of preference ‘“as the same is
“ gompetent to them by reason of their marriage
« portion brought by them into the marriage.” It
was said that that reservation pointed fo a right
possessed by wives marrying under the Duteh
Roman Law, and not possessed by wives marrying
under other laws. It may very well be that thatis
so. Their Lordships express no opinion upon the




point ; but, supposing that thatis so, the reservation
to wives marrying under a particular system of
law of a right which they have under that Iaw,
would not of itself eontrol the applicafion of the
Placaat to wives generally, but woulid be a reserve-
tion to a particular class of the right whiel that
cluss alone already possessed.

The Placaat, then, being, in their Lordships’
opinion, in force originally in the Colony, in furce
up to a very rezent period; and the words of it
being large cnough to include the case of a marriage,
such as took place between the Appellant in this
Appeal and his wife,—we bave next to consider
whether this division of the Ordinsnce has been
repealed, us was argued, by the Colonial Statute of
1843. In order to determine this point we have to
assume that immediately before the Ordinance of
1843 was pussed, the Placaat was part of the law of
the Colony. Now, that Ordinance of 1543 states
that it i expedient that a previous Insolvent Sta-
tute of the Colony of 1829 should be repenled, and
a new ordinance enacted in its stead. It states that,
“1t is also expedient that all mmsolyvent estates with-
*“in this Colony should be hereafter administered
“ under one uniform system of law, and, to that end,
“ that the Lenefit or relief of cession of goods and
“ property, commouly called the cossio donorum, now
“ available to imsolvent debtors in this Colony,
“ should be abolished.” It then proceeds to re-
peal certain ordinances by name of 1805 and 1542 ;
and it proceeds further to repeal “ all laws and
¢ customs heretotore in foree within this Colony iu
‘ so far as the same are repugnant to, or mnconsis-
“ tent with, any of the provisions of this ordinance.”
The only words, therefore, which can be relied
upon are the words repealing the cessio bonorum
an’ the words repealing any ordinance, any law
or c¢nstom, repugnant to or inconsistent with the
provisions of the Ordinance of 1843, With regard
to the repeal of the cessio bonorum, their Lovdships
take notice that the sixth Section of the Placast of
the Emperor does not refer in terms to the cessiv
bonorwm, but is rather a provision incorporating
itself with any law which for the time being might
prevail with regard to the administration of the
assets In any country where the Plisast was to
tuke offect.
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Their ILordships have then looked with con-
giderable anxiety to discover whether any of the
provisions in the Statute of 1843 are repugnant to
or inconsistent with the sixth division of the Pla-
caat. Now the Ordinance of 1843 is one of con-
siderable length. It provides in great detail far
the practice in Bankruptey, and tp a great extent
for the law applicable in the case of Bankryptey.
If their Lordships had found on the face of this
ordinance that it was a complete and exhaustive
code existing of the law applicable to cases of
Bankruptey, they would have felt the argument to
be one of great force which maintained that any
pre-existing law or ordinance must he considered to
be gwept away, and fo be substantially inconsistent
with the new, complete, and consolidated ordinance
on the subject of Bankruptey. But, on look-
ing at the ordinance, their Lordships do not find
that this is its character. They may refer, in
particular, to two sections which were mentioned
in the course of the argument, the first of which is
Section 106. That deals with the case of the offer
of composition made by the insolvent. It provides
that a meeting of creditors is to be called ; the in-
solvent is {o take a partienlar oath ; the Court may
pronounce a discharge of the insolvent; and then
it provides ‘ that nothing in this section contained
“ghall be construed so as to affect the right of any
¢ creditor entitled by law to be paid in preference in
“go far as such creditor shall be so entitled, unless
‘“be shall consent to give up his preference, and be
“hound hy the composition.” Andin Seetion 107,
the trustee under the composition is to render ac-
counts to the Court, and he is to form a gencral
plan for the distribution of the assets of the estate,
L specifying first, such creditors as are preferent hy
“Jaw in the order of their legal preference ; and
““secondly, the concurrent creditors, and as nearly as
‘““ may be, the probable balance which will remain for
¢ division. amongst them.”

Now, the provision of the Placaat upon this
head, if it is anything, is a provision dealing
with the priority, the rank of creditors, and put-
ting certain creditors before one or more certain
other creditors, The Ordinance of 1843, therefore,
when we look at it, speaks of preferent creditors
and of creditors having preference by law, as terms
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known to the law—terms, the explanation of which
is to be sought for, not in the ordinance itself, but
in the law or laws of the country outside the ordi-
nance. Their Lordships are unable to place any
limit upon those words, and other wurds i the
ordinance might be found of the same character as
those which I have read. They feel referred by
those words to the gencral law of the colony dedors
the ordinance, and they consider that those words
would clearly let in and amalgamate with the
Statute of 1843, a law such as that contained in the
sixth Section of the Placaat. That section, therefore,
in their Lordships’ opinion, would not be repug-
nant to or inconsistent with the ordinance. It
might be inserted in the ordinance, and read as it
is read upon the Placaat, and would be entirely
consistent with the other parts of the argument.
That view of the case might be further illustrated
in this way. If the Placaat, in the place of the
provisions which it containg, had given to the wife
a priority, a preference, a preferential right over all
other creditors, it is quite clear that the Plucaat
in that form would have been exuaetly one of those
provisions of the law showing what in that particu-
lar casc was a preferent cluim; and their Lord-
ships are unable to see any differcnce in the cir-
cumstance that the priority is not given to the wite,
but given to the other creditors of the husband.

Their Lordships, therefore, on the whole of this
part of the case, ecome to the conclusion that the
sixth head of the Placaat was in force in the Colony ;
that it was not repealed by the Ordinance of 1843,
and that, in its terms, it meefs the present case,
and postpones the claim under the marriage con-
tract as regards the wife until the other creditors
of the husband have been paid. ‘What those other
creditors are will be considered presently.

‘We proceed, however, now, to the next subject of
the Appeal, namely, the payment of £7000 by Mr.
Paterson to the trustees of the settlement, which is
impeached upon the ground that within the 54th
Scction of the Ordinance of 1843 it is an undue pre-
ference of one creditor to another. Thuat ordj-
nance cnacts, * That every alicnation, transfer,
“ cession, delivery, mortgage, or pledge of uny goods
“or effects, moveable or immoveable, personal or
“ real, und every payment made by any insolvent to
“any creditor, such insolvent at the time contem-
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“plating the sequestration, either voluntary or
“ otherwise, of his estate, and intending thereby to
“ prefer directly, or indireetly, such ereditor before
“ his other creditors, shall be deemed to be an undue
‘ preference, and is hereby declared to be null and
“void.” The majority of the Court below have
held that the payment of the £7000 in question
was an undue preference within the meaning of
this section, and that the claim in reconvention of
the assignees of the separate estate ought to prevail,
and under it they ordered the money to be paid
back. Whether in any particular case a payment
impeached in Bankruptey is a payment by way of
undue preference or not, is a question of fact to be
considered by a Jury if the case comes before a
Jury ; by the Court, if the Court performs the func-
tion of judging of the facts of the case. And if in
this case there had been a conflict of evidence, and
questions had arisen with regard to the credi-
bility of witnesses, their Lordships would have
been extremely slow to differ from the decision
arrived at by the Judges below. There is, how-
ever, in this case, no conflict of fact whatever.
The evidence as given, so far as it is oral, is upon
one side, and is not in any way impeached ; so far
as it is documentary, it is before the Court, and it is
a question of the proper effect of that oral and
that documentary evidence. The onus of proof, of
course, lies upon those who impeach the payment
as having been made by way of undue preference.
It is well settled by authorities in this country,
which would regulatc the comstruction put upon
those words by our Courts, that the merc insolvency
of the person making the payment is insufficient.
The mere fact that, at the time of the payment, the
whole of his property would not be sufficient to pay
the whole of his debts, is not sufficient. It is a cir-
cumstance, an ingredient in the case, to be con-
sidered with all the other circumstances of the case.
The payment, however, must be made in contem-
plation of Bankruptcy, or, in this case, of Seques-
tration. The words ¢ eontemplating sequestration
are words on which, perhaps, some eriticism may
well be bestowed, but they have reccived by the
construction put upon them the meaning that the
tribunal, judging of the fact. must be satisfied that
the payment was made in the view of and in the
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expectation of o supervening Bankruptey, and in
order to  disturb  what would  he  the proper
distribution  of assets under that Bankruptey
Whether it was made with that intention or not is
tiot ‘only a question of fact, Tuat, being a question of
intention, the intention must be arrivid at by con-
sidering the probable motives which wonld arise to
influence the person making the payment towards
making it or towuards retaining the money in bis
OWD Possession.

Now, there is at the outset an observation 1o be
made in this case, to which their Lordships cannet
but attach very great weight, Mr, Paterson, the
bankrupt, hal executed a settlement befors his
marringe. He was at that fime in what may be
termed affluent circumstunces, e bad in that set-
tlement not only covenanted to pay the snm for
supplying an annuity to his wife on his death, and
a provision for his younger children. but he had
covenanted to give s mortgage upon specifio pro-
perty possessed by him at the Cape, to secure a
considerable part of the money he had covenanted
to pay. That mortgage he had actually given in
the game or in the following ycar—in the year
1863. He lad given it as he thought effectively
and well, in the shape of a hond of hypothecation
exeented in the Colony, to his wife,—a boud of
hypothecation of the property which ho had agreed
to mortgage. That property was of ample value,
and so far as it appears, it was not encumbered.
Mr. Paterson says, and there seems to be 1o rason
to disbeliove his stefement, that he wis quite ignoe-
rant of the Placaat, that he was under an impression
that the mortgage he had given was valid, and tlat
it was given in sufficient form, although nominally
given to his wife, Thevefore, as regards his other
creditors, the position of thinmgs was this: Mr,
Paterson was a mortgagor who had given one cre-
ditor, namely, his trustees, a mortgage of ample
yalue to secure the debt owing to that one creditor,
If Bankruptey hud sapervensd in the view which
he took of the law, and of the facts of the ease, that
creditor was entirely protected ; the property would
have been sold and he would have been paid in
full. There was, therefore, no possible motive o
that stute of things, and in that view of the case no
possible motive that can be attributed to Mr. Duter-
son, to make a payment to the trustees that would
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disturb the position of the other creditors, or to
give the trustees a right they would not otherwise
have.

Then, as regards the evidence in the case, it
is perhaps unnecessary that it should be read at
length, as it has been read more than once at the
Bar. But it clearly amounts to this :—Mr. Pater-
son’s firm was trading at the Cape of Good Hope.
In the year 1866 several persons indebted to them
failed. Mr. Paterson was living in London #il
November, 1865, he then came over to the Cape;
he found, as he says, that his partner had paid
every creditor except the two banks, the Standard,
and the London and South African, and Blaine and
- Co., and a few small debts to others—Blaine’s
debt being £650. He waited on the managers of
the banks; he thought that the personalty which
they had in security, if taken at the price at
which it had originally stood, which was probably
a higher price than eould have been obtained for it,
would have been enough to clear him ; but that, on
going over the value of his landed property, it
showed, according to his judgment, between thirty
and forty thousand pounds olear, ineluding Mrs.
Paterson’s bond, and taking the land at ten years’
rental. He gave to the banks a full statement of
his affairs ; and he ultimately, in the menth of July
in the year 1866, passing over for the moment the
intervening transactions, gave to the banks security
for £30,000 and upwards, for the purpose of ena-
bling them to realize his property to pay his credi-
tors, including those who were the largest and main
creditors at the Cape. He says that that security
was given, and indeed it is obvious that it would
be given, not with a view to sequestration, but to
prevent sequestration, and with an understanding
that there was to be no sequestration claimed by his
creditors. '

Then, with regard to the payment of the £7000,
he says that, in September, 1865, he had made a
bargain in London with one Joseph for the sale of
property, part of which was included in the deed of
hypothec under the marriage settlement; that he
completed the sale to Joseph as to the property not
so included ; he could not complete the sale as to
the property included without a release on the part

_of the trustees, and that it was an objeot to obtain
that release.
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Now, it 18 to be remembored that the TITTIA
settlotmint Had Irl"u\illt:ll I]t:ll, upn _ll;l-\‘in;, tu tho
tristies £13.000 a8 a stuificient stum to vewt the
oblisitions of Mr. Paterson for the [ry et ol the
annuity 1o his will, and €5000 to aceount of the
chiildren's l'vi"-i‘ini'-u. the frustees should exceute o
roliase or discluorge of the Tiypotheeatod land. By
depositing this cousiderabile sum with the frustees.
Ie condd obtain o release of the Ii}‘l'l'”ln':‘:li’u-[ lanid
I suys that he sent to the frustees L4000 300 th
tirst mstanee, and he afteerwards remitted . E3000,
mikinge dn all L7000,

[t enzhit to be added that on the 11t My, 1860,
upou making a statement to the Bank of all Lis wpa-
rate ereditors, he added at the end of this statemed,

*The trustees of Mrs, Paterson and hildeen elaim
“to bo stemreed in £18,000, and £5000 additioual,
“claimn not sceored.  Security Bond  miven  for
L £15.000 over Port Elizabeth properety, and et
Sinstracted o Boglimd to eomumunicate with the

fristoes there, aml moot os fur n= ||..--i1.f|_-' from
* femittanees sent fo hill]_. the trostoes’ demands.
*The  ronmtiances woere, L1000 in  Folru ey,

I8 and two Bonds, nominal valoe £ .‘.H'-_, 11
' .‘LI!I‘E!."T SR The bonds above referred 1o are
—Ihnd of Wi Machm for £ l.“'."l_; bord wf'J
“Geand For Lo Remitted prococds to Le In:uii!
“over to trustees of Mes, Puterson.  £15000 po-
Cpatted direct to trustoes, amd L4000 140 ( aptuin
* Ilenry Thurburn, 1o be paid o trustees.”

There was, therefure, pn the one hand, 1o motive
whatever in the view Mr. Paterson took of ihe
rights of the trustees fo prefer ereditors who wore
alrewdy very well secured.  There wus, ou the othes
hund, the obyious motive to Lbersne the [raperty
t the Cape from the hypothee,—propirty, som: of
whivh he was adrendy engaged in selline, gl other
part of which it would be n'l--:u'l}' couvenivnt for
hitn to he able to dead with there, e eolid p
b that without paying the lurge swn of £13,000
and £3000. It was clearly unlikoly thar L would
b able to puy all that in one sum,  ‘The natural
oot therefne, would be to neike remittanoes Lo
the trnstees from time to time s Mo wias ahle 1ol
it satisfuetion of their elatu, and that apuars to
haye been the eourse on which he was cugaged, a
coursp the propriety of which he was so well catis-
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fied of, that at the very first moment of negotiation
with the Bank as to their security, he appears to
have stated accurately and correctly the facts as
they had taken place.

The arrangement, then, was made, as stated, with
the Bank, for assigning and hypotheeating the pro-
perty subject to these securities to them ; and for
many months no proceedings whatever were taken
for the purpose of obtaining a sequestration. The
arrangements which were made appear to have
gone on for some time smoothly, and, if they had
been completed,” we never probably should have
heard of this claim. Something, however (it does
not appear exactly what), went amiss in the begin-
ning of the year 1867, and, after a lapse of seven
or eight months from the date of the arrangement
made with Mr. Paterson, the Banks, or one of them,
proceeded to obtain sequestration, and the seques-
tration issued in February, 1867.

Now, in this state of things, their Lordships are
very much impressed by, in the first place, the
absence of any motive on the part of Mr. Paterson
to have given an unjust or unfair preference to his
trustees, for, as he thought, they were already
secured. They are very much struck, in the next
place, by the elear and reasonable motive there
was for his making these payments for the purpose
of liberating the land hypothecated ; and they are,
finally, very much impressed by the course taken in
this case by the Banks, who are the authors of the

equegfration, and beyond all doubt the substantial
e, here, who were made aware, in the
month of May, 1866, of the whole of this transuc-
tion, who did not in any way challenge it then, who
proceeded to act upon the arrangement which then
was come to,—an arrangement not contemplating
that sequestration would take place, but providing
that it should not take place,—who continned to act
upon that footing till the month of February, 1867 ;
and, taking those facts into their consideration,
they cannot but arrive at a conclusion adyerse, they
regret to say, to the opinion of the Court below,
and they cannot avoid believing that this was a
payment not made in any way in contemplation of
sequestration within the meaning of the Act, but was
a bond fide payment by Mr. Paterson to the trustecs.
The result is that their Lordships are prepared




1

o

humbly to advise Her Majesty that the portion of
the Deeres of the Court helow which deals with the
question of proof should in substance, and with a
yerhal alteration which will have to be referred to,
be atfirmed, and that the part of the Deeree which on
{he elaim of reconvention ordered the £7000 to be
repaid, and declared that it wus a payment made in
contemplation of sequestration, ought to be revers ol
The verbal alteration to which T have referred
arises in this way: the Court has deelared = That
¢ the Plaintiffs are not entitled to rank either s
« preferent or as concurrent creditors in respect of
# the value of the annuity provided to Mrs, Pater-
¢ gon by the deed of settlement, or under the deed
4 of hypotheeation, in respect of the sum of £13,000
& mentioned in that deed, or of any part thereof,
« yntil after the ereditors of Paterson shall have
“ heen paid their debts in full”®  The present Re-
spondents, the Defendants in the action in the
Court below, are the assigness of the separate
estate of Paterson, and it may well he that the
words just read were intended o point and to be
confined to the separate estate, and not to go beyend
the soparate estate.  Their Loxdships, however,
think that the words are somewhat ambignous upon
the face of them, and that it is necessary to prevent
mistake hereafter, more especially as they are n-
furmed that there is a joint sequestration against both
the partners in the courseof prosecution in the Colony.
Now, upon this part of the case the Statute of 1843
does appear to their Lordships to have an fmportant
hearing as connected with the sixth division of the
Placaat. It may be that on a proper inferpretation
of the sixth division of the Placaat, it ought 1o he
corfined to the separate creditors, as we should
term it, of the Bankrupt,  But, on the other hand,
it may be said that the distinction hetween  the
administration of the estate of joint and scparute
creditors is a ereature of English law, or of the law
of any Colony where it has been introduced,
Whether that be so or nof, their Lordships find
precise provision made in the S4th and S6th Seetions
of the Statufe of 1843, upon this head. The 34th
Section provides in substance that where there are
joint and separute ereditors the estate of the Company
shall bie first applied in satisfaction of the cre ditors of
the Company ; and eacl separate estate shall be first
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applied in satisfaction of the sepavaté ereditors of
that estate, before the surplus is carried over for
the benefit of the joint credifors. And the 36th
Section provides that in every case not hereinbefore
expressly provided for, and relating to: the ranking
and priority of the joint creditors of any company
i competition with the soparate eroditers of ANy
of the partners of such company, or relating to the
rociprocal elaims of any snch insolvent estates, in
reference to or in relief of eaeh other,—the rule for
the time heing in respoct of the like éuso, acdording
to the law and administration of Bankruptoy: in
England shall first be resarted to 2 awnd fuilimg any
snch rule the Common Law of the Colony: should he
applied.. Their Lordshipsappealed to the Connscl
who argued for the Respondents whether any reason
conld be shown why those seetions aliould not apply
ta tho present case as regards the surplus, after the
separate eroditors other than the tyustees of the
separate estite wore folly paid, and no reason was
pointed out.  Their Lordships think that they ave
compelled. by the provision of that Seotion of the
Statute of 1843 to hold, that althengh the separats
ereditors, other than the frustees of the MATriage
sottlement, will have the preferential rieht to b
paid, still that the trustees of the mamdage settlement
are ereditors of fhe separate estate postponad onl ¥
to the first class of eveditors, and that under the
express provision of this Ordinance of 1845, thoy
must, a8 such, be paid before the surplus of the
separate estate is earried, oyer for the benefit of
the jm'nt vstuto.

They, thorefore, will humbly advise Ter Mujesty
that the wverbal alteration sheuld be made in tlie
first passage of the Deores, to the effect that the
Plaintifts ave not entitled to rank uguinst the sepu-
rate eatate of Datorson, cither as preferont ereditors,
ele., unfil wlter all the sapurife areditors of Paterson
shall have been paid their dobts in full,

Then, with regard to eosts : whatwas dote in the
Court below yas that the Plaintifts were ordered to
pay to the Défendents all the costs of the action
up to that time,  In the vigw that their Lovdslips
tulce of the case; the claim of the Plainfifls in the
action would fail, and the claim in reepnvention
woald fail also, Their Lordships think, thevefore,
that although the claim of the Plaintiffs in the
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action shounld be dismissed—as it was below—with
costs, the claim in reconvention should also be dis-
missed with costs, or, in other words, that the
Defendants shounld pay to the Plaintiffs in the action
the costs of their claim in reconyvention ; and that, as
this appeal has resulted in a substantial alteration
m favour of the Appellants, but, as on the other
hand, they have failed in a substantial part of their
Appeal,—there ought not to he any costs of the
Appeal on either side.

ALTERATIONS TO BE MADE IN THE DECREE oF THE 12rm Mamch, 1860,

Judgment.

1. The said Court doth now, on this the Twelfth
day of March, in the year aforesaid, adjudge and de-
clare that the Placaat of Charles the Fifth is a sub-
sisting operative law within this Colony.

2. That the said deed of Hypothecation, as made
hy a husband in favour of his wife, sfante matrimo-
ato, 18 null and void so far as regards the interests
in (uestion in the cause,

3. That the Plaintiffs are not entitled to rank
cither as preferent or as concurrent Creditors in
respect of the valne of the Annuity provided to
Mrs. Paterson by the Deed of Settlement, or un-
der the Deed of Hypothecation, in respect of the
sum of £13,000 mentioned in that Deed, or of any
part thereof, until after the Creditors of Paterson
shall have been paid their debis in full.

{. That the Plaintiffs are entitled to rank as
concurrent Creditors for the £10,000 gecured by
the Settlement for the Children of the Marriage as
a future and eontingent debt—to wit, for the sum
of £5500—under the terms of the Insolvent Ordi-
nanee in that hehalf.

5. And the said Court doth further adjudge and
declare that the two sums of £4000 and £3000
remitted by Paterson w the Plaintiffs, as in the
pleadings mentioned, were remitted by him in con-
templation of Sequestrution, and with the Intention
of preferring the Plaintiffs over his other Creditors,

Proposed Judgment.
1. Affirmed.

2. Aﬁ'irm(-.d.

Tv stand thus.

3. That the Plaintiffs are not entitled to rank
against the separate Estate of Paforson either as pre-
ferent or as coneurrent Creditors in respect of the
value of the Annuity provided to Mrs. Paterson by
the Deed of Settlement, or under the Deed of Hy-
pothecation, in respect of the sum of £13,000 men-
tioned in that Deed, or of any part thereof, until
after all the separate Creditors of Paterson shall
have been paid their debts in full.

b stand thus.

4. That the Plantiffs are entitled to rank egaina/
the suid separate Esfale as concurrent Creditors for
the £10,000 secuved by the Settlement for the Chil-
dren of the Marriage as a future and contingeut
debt under the terms of the Insolvent Ordinaucs in
that behalf.

D. Reversed.
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and this Court doth decree that the Plaintiffs do
pay over to the Defendants the said sum of £7000,
as part of Paterson’s estate, fo be distributed among
lis Creditors; and i is further ordered that no divi-
dends be paid out by the Defendants to the Plain-
tiffs under their rankiug in rvespect of the said
sum of £10,000, until the said sum of £7000 shall
have been paid as-hereinbefore deerved.

6. And the said Court doth further adjudge that
the Plaintiffs do pay to the Defendants the costs of
this Action up to this time, and that the Defen-
dants have liberty to apply to the Court, as they
may be advised, in case the said sum of £7000 shall
not be paid to them as hereinbefore decreed.

To stand this.
6. The Pluintiffs are lo pay the cosls of the action
tn the Court below, other than the cosls of lhe claim

in HRe-convenlion, which the Defendants are lo pay,

eack party paying kis awn costs of this dppeal.










